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rKocKSDtxot uroir ooLtj^TcaAt isnmt. 

Km.] WH£N the plaintifir bai detiv«Kd or filed fait decUra- 
tioB, as maitianod Fb/. Up, 10d» the defendant, having appeared, 
nay plead either to the jurUdiction» or in abatement, or in bar. 
Tlw proceedings upon picas in bar, have already been fiiUy consi- 
dered in tlie last book ; we shall now treat of those upon pleas to 
the jurisdicd<m and pleas in abatement* 

It may be necessary to premise that in ^ectment, the defendant, 
sccorddng to the tams of the consent rule, can plead the general 
ittue only ; he cannot under any circumstances plead in abatement ; 
ifld if he wish to plead to the Jurisdiction, it is necessary that he 
thouU previously obtain the leave of the court to do so. Sametf 
187. 194. 1 IT. Bl. 197. and see 2 Bur. 1046. 3 Wih.SU 2 8tr. 
1X20. uindr. 36S, 

U the declaration be delivered, or filed and notice given, before 
the three last days of the term, the defendant, if he intend io plead 
ia abatement or to the Jurisdiction, must file his plea with the clerk 
<^ the papers, on or before the 4th day inclusive after the delivery 
or notice; 1 T. jB. 277. 5 T, R. 210. 1 mis. 23, 2 Str. 1191. 
7 T. R. 298. and see 15 £ast, 159; as if the declaration be de- 
Uvered on the Monday, the defendant must plead on. or before tlie 
lliuraday following. But if Sunday happen to be the last of the 
four days, the defendant is at liberty to plead upon the Monday. 
3 T. B. 642. R. E. 6 A. (a). If the defendant plead in abatement 
or to the jurisdiction, after the time here meptioned, the plaintiff may 
treatjthe plea as a nullity, and sign Judgment* although the rule to 
|dead have not expiredt or evea although no rule to plead hav« 
been regularly given. 1 T. R. 689. J2. E. 5 A. (a). The de- 
fendant must of course file common bail, or enter a common appear- 
ance in nftil>ailable actions, or in bailable cases must put in bail, 
before he caji be allowed to plead; but it is not necessary that be 
should justify his bail before he pleads in abatement or to the juris- 
diction, for if that were the case the plaintiff would have it in his 
power to prevent him from pleading such a plea* by not excepting 
t« thebvl until the four days had expired. 2 East^ 406. 13 fast, 
170. and tee l\ East^ 411. 
VOL. II. a 
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If the declaration be delivered, or filed and notice given, in vaca- 
tion, or upon any of the three last days of term, the defendant in that 
case may plead in abatement or to the jurisdiction within the first 
four days of the following term. B. E, 5 A. (a). If the de- 
fendant intend to plead thus in abatement of a term subsequent to 
the declaration, he must first obtain a side bar rule for a special im- 
parlance, which must be entered on the plea, in making up the 
issue; and, in practice, it is usual to state it in the plea itself. 
Vol. 1.;?. 114. So, if the defendant purpose pleading to the juris- 
diction, or his privilege, of a term subsequent to the declaration, be 
must move the court for a general special imparlance, within the 
first four days of the term, and enter it on his plea in making up 
the issue, as above directed. Vol. 1. j?. 114. If he plead |in 
abatement or to the jurisdiction without an imparlance, or if he 
plead in abatement after a general imparlance, or to the jurisdiction 
after a special imparlance, the plaintiff may either sign judgment 
as ibr want of a plea, or apply to the court to set aside the plea, or 
may demur generally, or he may allege the wrong imparlance in 
his replication by way of estoppel ; but if, instead of doing so, the 
plaintiff reply to the plea, the fault is cured. VoL 1. j;. 114. See as 
to the entry of the imparlance, VoL l,p, 128. 

The plea to the jurisdiction must be pleaded in person, and not 
by attorney. Gilb. C. B. 187. 1 Bac. Ahr. 2. 2 W. BL 1094. 
So, misnomer must be pleaded in person, and not by attorney, un- 
less under a special warrant of attorney. F. N. B. 63 a, Bro. 
Misaomer, 55. 8 Ii.6, 55. 2 Saund. 209 a. 1 Lutw. 11. So, if 
a feme covert plead her coverture in abatement, she must plead it in 
person. 2 Sound. 209 a. But in all other cases, pleas in abate- 
ment may be pleaded either by attorney or in person, in the aame 
manner as pleas in bar. 

The plea in abatement and plea to the jurisdiction, like all other 
dilatory pleas, must be verified by affidavit ; 4 A.c. 16, $ 11. See 
Say, 29S; such as a plea of privilege, 2 Str. 788. Say. 19, of in- 
fancy, Pr, Beg. 5, nonjoinder, Pr. Beff. 4, or the like. But if 
the matter of the plea appear upon the face of the record, an affi- 
davit to verify it is unnecessary. 2 L. Baym. 1 409. Pr. Beg. 5. 

3 B^Jj^ P. 397. This affidavit may be made either by the de- 
fendant or a third person. Pr. Beg. S, 6. Barnes, 344. 2 Saund. 
211 J". See the form, Tidd, Forms, 173. $ 2. If the plea be 
filed without an affidavit to verify it, the plaintiff may treat it as a 
nullity and sign judgment, Carth. 402. 1 Str. 225. 639. 2 X. Baym. 
1409. 1 T. B. 277. 689. 5 T. B. 210. 7 T. B. 298. and see 

4 East, 348, or he may move to set it aside. 1 Str. 638. Say, 
19. 293. 3 Bur. 1617. Where the affidavit was sworn before the 
defendant's attorney, the court held that the plaintiff could not 
treat the plea as a nullity on that account and sign judgment, 
although probably ft might'be a sufficient ground for setting it aside. 
3 M. 4f S. 154. But where the affidavit was sworn in Liverpool, 
the very day the declaration was filed in London, the court held 
the plea to be a nullity, and that the plaintiff was warranted in sign- 
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\ng judgment. 4 E<xst, S48. When ancient demesne if pteaded, 
tbe affidavit must state that the lands in question are holden of a 
muor which is ancient demesne, that the party has a freehold h^ 
(aest in it, and that there is a court of ancient demesne regtdariy 
bdden. 2 Bur. 1048. 

Engnss the jvlea on 4d, stamped paper^ and get it signed ty 
counsel i write your affidavit on a 9s, 6d, ^amj) j see thefirm^ 
Tiddy FormSt 173. §2; annex it to the plea, and file them with 
ike derk of the papers, as directed Fol. 1 . p. 122. See 1 T, JB. 
278. If not filed within the time ahove mentioned, the clerk of 
the papers should not receive it. It is necessary to observe that if 
the declaration have been filed, the defendant must take it out of 
the office before he pleads, otherwise the plaintiff may sign judg- 
meat See Vol, 1.;?. 122. 

Jiepiication, /j;c,] When the plea is filed, the plaintiff replies or 
doDttTS to it, in the same manner as to a plea in bar. See ds to 
the repUcaiion, ^c. VoL \..p. 125 ; and as to the demurrer , attd 
proeeedings thereon, tee Part 3. of this Book, 

If you cannot confess awl avoid the plea, or deny it, or cannot 
safely demur to it, you must then enter on the roll a cassetur biUa 
vH itene ; see Bk, 4, Pt, 1 , Ch. 1 9. and see theform^ Tidd, FomUf 
316. $ 69. Afterwards, if you have time within the term in which 
the process was returnable, you may deliver a declaration agahnst 
the defiendant by the bye ; Fo/. 1. p. 108 ; but if the term be paiaed, 
you must soe out fresh process, if you wish to recommence yoar 
action i^aiast him. 

Judgment, jfc] If issue in fact be Joined between the patties, 
the paper book is made up and they proceed to trial, as in ordimnry 
cases. So, if there be a demurrer and joinder, the subsequent pvo- 
ceedings to judgment, are the same as in ordinary cases, and <ft8 
mentioned post. Part S. 

Judgment for the plaintiff upon verdict is peremptory, quad 
recuperet: 2Wtls.367. Yelv. 112. I Vent. 22, 2Show,A2, Gild, 
C. B, 53. 1 East, 542. 2 B.^ P, 389; and therefore care must 
be taken at the trial, in cases where damages are the principal ob- 
ject of the action, that the jury (if they find for the plaintiff) assess 
the damages ; otherwise, as an omission in this respect cannot be 
supplied by a writ of inquiry, a venire de novo must be awarded. 
2 WiU. 367. 2 Saund, 211 a. Judgment for the plaintiff upon de- 
murrer or on replication of nvX tiel record, is not final, but merely 
a respondeas ouster, Yelv, 112. 1 Vent. 137. 1 Str. 532. 1 East, 
542. and see 1 WHs,302, See the form, Tidd, Forms, 294. j 35. 

Judgment for the defendant, in all cases, whether upon verdict, 
demurrer, or nul tiel record, is, that the writ or bill be quashed ; 
Gilb, C, B, 52. see the form, 1 Went. 6; unless where the matter 
pleaded in abatement is some temporary disability, such as excom- 
munication, infancy, &c. in which case the judgment is that the 
plaint remun without day until, &c. Tidd, 581. 

b2 



4 Proeeedingt upon Pleat in abatement, 4t* 

Suhtegttent proceedmgtJ] After judgment of retpondeat ouster, 
the defendant has four days to plead. 1 Sdlon, 275. This, how- 
ever, it seems, is in the discretion of the court; Comb, 19; and it 
is sud that the court will sometimes order the defendant to plead 
instanter, or on the morrow. Tidd, 580. 

The order inrariably to be observed in pleading, is thus : 

1. To the Jurisdiction. 

2. In abatement 

1. To the Person 

1. Of the Plaintiff. 

2. Of the Defendant 

2. To the Court 
S. To the Writ 

1. To the Form of the Writ 

2. To the Action of the Writ 
S. In bar of the action. Co, Lit. 303. 

Heading a plea in any one of these classes, is deemed an acknow- 
ledgment that you have no ground for pleading a plea m any of the 
preceding classes, and a waiver of your right to do so. Therefore, 
after a judgment of retpondeat outter, you cannot plead a plea in 
the same or in any preceding d^ree or class with that which you 
have already pleaded ; but you may plead one in any of the subse- 
quent classes you please. See Com. Dig. Abatement. 

In making up the second issue or paper book, you must enter 
the plea in liatement and the subsequent proceedings to the judg- 
ment of retpondeat otuter, and then enter the second plea, &c.; 
all which must appear in the niti priut record, as well as in the 
issue roll. 1 X. Raym. 329, 5 Mod. 399, Cartk. 447. 7 Mod. 51. 
But where the plea in abatement and the proceedings thereon had 
been omitted, the court held that it was no ground for arresting the 
judgment or for a new trial ; and that, at Jl events, the defendant 
had waived the irregularity, by accepting the issue. 3 Bur, 1682. 
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PART 11. 

^ROCBEDINGS UPOJT JUDGMENT BY CONFESSION OR DtFAULT. 



CHAPTER L 

Judgment by Conftmon. 

Cognovit,'] WHERE the defendant has no available defence to 
make to the action, it is usual, for him, instead of proceeding to 
trials or of allowing judgment to pass against him by default, to 
give the plaintiff a cognovit or written confession of the action, 
usually upon condition that he shall be allowed a certain time for 
the payment of the debt or damages, the amoant of such debt or 
damages being first ascertained and agreed upon. The cognovit 
also generally contains an agreement upon the part of the defendant 
that no writ of error shall be brought, nor bill in equity filed. See 
2 W. BL '/SO. If made unconditionally, the plaintiff may of course 
sign judgment and sue out execution, as soon as he pleases ; but if 
made upon terms* judgment cannot be signed or execution sued out 
contrary to such tei-ms, otherwise the court upon application will 
set it aside. 2 W, Bl 943. and see 1 S<Uk, 400. 

The cognovit may be written upon plain paper, if it contain no 
terms of agreement between the parties; but if it contain such 
terms, as if it be conditioned for the payment of the debt by uistal- 
ments, 2 B. ^f P. 150. 4 East, 188, or the like, it must be written 
on a 205. stamp. If given before plea, it merely states the con- 
fession, the amount of the debt or damages, the terms upon which 
the copwvit is given, and the agreement by defendant not to file a 
bill in equity or bring a writ of error ; see the farm, Tidd, Forms, 
156. $ 1, 2. 1 Sellon, 372; but if given after plea pleaded, it also 
contains an agreement to withdraw the plea; in which case it is 
termed a cognovit actionem relicta verificatione, from the form of 
the entry of it upon the roll. See thejorm, Tiddy Forms, 156. $ 3. 
1 SeUon, 372. The cognovit may be of part of the cause of action, 
or of the entire ; if of part, the plwntiff may sign judgment for 
the part confessed, and proceed as to the residue. 1 Selion, 373. 
Ttdd, 495. 



6 , Judgment by Confmion, 

If the cognami be signed by the defendant, whilst in castody of 
the sherifT, or of the marshal, 3 T. R. 616, for the same cause of 
action for which the cognovit is given, an attorney for the defend- 
ant mast be present and witness it, in the same manner as when a 
warrant of attorney is executed by a prisoner. See post, p. 13. 
2 Taunt, 360. 3 T. R. 616. fbis, however, is not necessary, 
where the defendant is in custody in execution for the same debt. 
2 5tr. 12+5. 

Judgment, how signed.'] Where the cngnavit is given before plea 
pleaded, and the defendant has not appeared by putting in bail, 
or by filing common bail, or entering a common appearance, you 
must file common bail (see Vol. \,p. 314), or enter a common ap- 
pearance (see VoK 1. p. 303), for him, in pursuance of the statute, 
before you can sign judgment. Then make an incipitur of the tie- 
claratioH on lOs stamped paper, if the judgment bejinal, or on 4d. 
stamped paper, if interlocutory only ; make an incipitur also on the 
roll, as directed Vol 1. p. 162. Sec R. M. 5 A. r. 1. Take the 
judgment pnper, roli and cogntwity (see 25 G. 3. c. 80. $ 19^ to the 
clerk of the judgmentSy and he will sign the judgment ; then take them 
to the mailer, who will tax the costs, and mark them on thejudgmtnt 
paper, After which, if the judgment bejinal, you may proceed to 
4ue out eiectUion, according to the t^.rms if the cognovit; or if the 
judgment be interlocutory only, you, may proceed to execute a writ tf 
enquiry. See the form of the entry of the judgment, 8fc. in as- 
sump^ity Tidd^ Forms^ 273. § 17. 10 Went. 428. ^bi),— against 
an executor or administrator, Tidd, Forms, 273. $ 18. 282. J 25. — 
against an insolvent debtor. Id. 279. § 21. — in debt^ Id. 231. $ 23. 
10 Went. 453. — in debt on bond, 10 Went, ^^.—jiidgment as to a 
part confessed^ non assumpsit being pleaded to the residue, 3 Went, 
109. — the like, with a remittitur for tlie residue, Tidd, Forms, 
281. $ 24. Where judgment had been irregularly signed \^ith- 
out filing common bail for the defendant before the quarto die post 
of the term next after that in which the writ was returnable (see 
Vol, I. p. 314) the court held that the defendant was estopped 
by bis cogTUfvit ^ota objecting to the irregularity, although the 
common hali was^t filed until after the judgment was signed. 

7 T. R. 206. 

If the cognotit have been given after plea pleaded, enter the 
pleadings, as fur as they have gone, upon the roll, as directed 
VoU 1. p. 134. Let the defendanCs attorney attend with you before 
the master, for the purpose of withdrawing the plea; 1 L. Haytn. 
345; and the master will accordingly enter the relictd verijica- 
tione in the margin of the roll, and will tax your costs at the same 
time. Then take the roll, judgment paper and cognovit, to the 
clerk of the judgments, as above directed ^ and he wll sign judg- 
ment. See die form <fthe entry (f the jwdgmetu, S^c. in assumpsit, 
TW*/., Fonni, 280. $ 23. 10 Went, 439.— »« debt, Tidd, Forms, 
286. $ 29* 10 Went, 440. — agiunst an executor in assusapsit, 
the plea of plate administravU being xoithdrau-n. 10 Went, 440. 
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Implied confession tf action^ Besides the case of judgment by 
default, where the defendant's default is deemed tantamount to a 
confession (and which shall be fully considered in the next chsqiter), 
there is also a confession of action in some cases implied in the 
defendant's pleading; as where an executor or administrator pleads 
plene administravit, or plene adnunistravit prater, without plead- 
ing in bar, this is impliedly a confession of the action ; and upon 
the plea o£ plene administravit, the plaintiff may take judgment of 
assets injiduro; or upon plene administravit prater, take judg- 
ment presently of the assets acknowledged to be in the hands of 
the defendant, and of assets infiouro for the residue. Seejkrther 
upon this subject, post, Bk. 3, Pt. 2, Ck. 5, $ 2 ; end see tkejbmu 
there referred to. 

In aO these cases of implied confessions^ md also of express c<ift- 
fessions which do not ascertain the amount of the damagtti th« 
plaintiff must enter up interlocutory judgment only, and t&en 
execute a writ of inquiry ; except in the actions of debt and ^eet- 
roent, in which cases, as the damages recoverable are not •f 
consequence sufficient to warrant the expense of a writ of inqirity, 
the plaintiff may sign final judgment in the first instance ; and 
except also in a few other cases hereinafter mentioned in Ch^er 4. 
After the entry of the interlocutory judgment on the roll, foUow 
the award of the writ of inquiry, the sherds return t© it, and final 
judgment See post, Ch, 4. 



CHAPTER ir. 
Judgment by D^atUt, 

What, and in what cases,"] Whxk a defendant hath a day 
certain given him in court, and is then demandable^ and being de- 
manded doth not appear, the court thereupon give judgment against 
him by default. S Salk. 213. 

The defendant allows judgment to go by default, either in- 
tentionally, or through mistake or neglect : intentionally, where he 
has no merits (and he usually afterwards brings a writ of error, in 
order to obtain time), or when he does so according to a previous 
agreement with the plaintiif; through mistake, when he puts in a 
plea, orrgoinder, &c., so informal or defective, that it is treated as a 
nullity ; and through neglect, when perhaps he has merits, but he 
neglects to plead, rejoin, &c., or return the paper book, within the 
time limited by the rules of court for that purpose. This is also an 
implied confession of the action. 

Judgment by default is either by nil dicit, that is, where the 
defendant is stated to have appeared, but to have said nothing in 
bar or preclusion of the action; — or by non sum informatus, 
where he is said to appear by attorney, but the attorney says that 
he is not informed by the defendant of any answer to be given. 
The latter is used only in cases where judgment is entered in 
pursuance of a previous agreement between the parties; the former, 
where the defendant has not pleaded within die time limited fay the 
rules of the court, or in a proper manner, or where he has pleaded 
some plea not adapted to the nature of the action or circumstances of 
the case, or the like. As to judgment for want of a plea, and where 
thepUa,Jhym some irregularity in thejorm of it, or in the manner 
or time of pleading it, may be treated as a nullity, see VoL 1 ./>. 120, 
121 ; oj tojudgmentjor want of a r^oinder, rebutter, 4fc. see Vol, 1 . 
p. 126; and as to judgment Jbr not returning the paper book, see 
Vol. I, p. 130. If a plea be pleaded, but it do not answer the whole 
of the declaration, you may in general sign judgment by nil dicit 
for the part not answered, and proceed in the action for the residue. 
The rule upon this subject is thus : If a plea begin as an answer 
to part only, and is in truth an answer only to that part, 1 Sound, 
28. (n. 1, 2, 3), or if it begin as an answer to part, but afterwards 
answer more, 1 Saund. 28. (n. 3.) 1 Str, 303. but see 2 B,^ p, 
427, the plaintiff should sign judgment for that part of the cause of 
action, which the plea in its commencement does not profess to 
answer ; otherwise^ if instead of doing so, he demur or plead over. 



ibe whole tctioii will be ^aoomtinaed. H ou tbe contrary, the pie* 
begm as an answer to the whde, bat ki truth be onlj an answer to 
part* the plaintiff cannot Mgn jodgment for the part not answered, 
but dMold demmv because the whole plea is bad. 1 Sound. S8. 
(n. 1, 8, 3). 296. (n. 1.) If the defendant make default at the 
tad, this is not such a defiudt as will entitle the pluntiff to sign 
judgment; but he most proceed regularly toTerdict and judg* 
aient, in the same manner as if the action were defended. See 
tfte/orm afthe pastiea m such a cose, Tidd, Ftfrmi, 332. $ I . 
. Where judgment by default is signed as to part, and issue is 
joined as to the residue, a special venire is always awarded, tarn 
ad triandum ^tum ad m^rendtan^ as well to try the issue as to 
inquire of the damages; and the jury who try the issue, in that 
case assess the damages for the whole* 1 1 Co. 5 . See the farm tf t Ae 
award (ftht ventre, Tidd, Fortms, 182. $ 7. a. So, where there are 
several defendants, if some let judgment go by default, and others 
plead to. issue> a sinuJar special vemre sludl be awarded, and the 
jury who try the issue, shell assess the damages against all the 
defendants. 1 1 Co. 5. 2 fi. ^ P. 163. see the form tflhe auard of 
Uie vemre, Ttd4> Formt^ 182. $ S. 183. $ 8 a. Bat in actions^ 
where the plea of one defendant enures to the benefit of all, as in 
actions upon contracts, 1 Lev, 63. 1 Sid. 76. Ca. Pr, C. B. 107. 
Pr. Reg. 102. 3 T. R. 6G2, if the defendant fail of obtaioing a 
verdict against those who have pleaded, he cannot have damages 
assessed against the others who let judgment go by default ; foe 
the contract being entire, the plaintiff must succeed aguinst all the 
defendants or none. In actions ex delicto, on the contrary, if the 
plaintiff do not succeed against the defendants who plead, he may 
still have his damages assessed against those who allowed judg* 
ment to go by default, 2 Str. 1 108. 1222, unless the plea of those 
who pleaded, prove that the plaintiff could have no cause of action 
agauist any of them; 2 L. Raym. \'672. 1 Sir, 610. 8 Mod, 217 ; 
for the tort is several, as well as joint. 

Judgment by default is interlocutory, in assumpsit, covenant, 
trespass, case, and replevin* where the sole object of the action is 
damages ; but in debt and ejectment, damages not being the prin- 
cipal object of the action, and those usually recoverable not being 
of sufficient consequence to warrant the expense of execulitig a 
writ of inquiry, the plaintiff usually signs final judgment in the 
first instance. 

How iigned.'] Judgment for want of a plea, cannot of course be 
signed, until the defendant be fully before the court. In bailable 
actions* therefore, if the defendant have not perfected ball, the plain*- 
tiff can only proceed against the sheriff or upon the bail bond, to 
compel an appearance ; but in nonbaiiable actions, if the defendant 
have not altered an appearance or filed common bail, within tbe 
Ufae limited for that purpose by the rules of the court, the plaintiff 
may do it for him in pursuance of the statute, and afterwards sign 
judgment by nil dicU W the defendant have not pleaded within the 
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time allowed him for thatparpose. Vol, I .p. 106. 1S20, IStl* llS-*« 
1 19. If judgment is to be signed for want of a rejoinderi or re- 
butter, &c. tliis being deemed an abandonment of the plea, the 
plaintiff strikes out all the previous pleadings, and signs judgment 
aafor want of a plea. VoL l.p. 126. 

. After entering an appearance or filing common bail for tb« de- 
fendant, when necessary, then, if your judgment is to be inter- 
locutory merely {vide suyra), Make an incipitur if your declwro' 
iion on Ad, stamped paper, and an incipitur on the rM^ at directed 
ante, p. 6; take them to the clerk of the judgments, and he will sign 
the judgment. See the form <f the entry of judgment by mi dieit 
in assumptit by bill, of the same term as the declaration, Tidd^ 
Forms, 251. $ 1. 10 Went, 362. 426.— the like by original, Tidd, 
Forms, 254. § 3. — the like, of a different term, Tidd, Forms, 853. 
$ 2. 10 Went. 448. — the liAe after an imparlance, and continuances 
if the inquiry byvicecomes non misit breve, Tidd, Forms, 258. § 9. a. 
— the like, with award of inquiry into a county palatine. Id, 255. 
$ 5. 10 Went, 452. — the like against an executor or administratitr, 
Tidd, Forms, 258. $ 3. 5 H^ent, 414. — if judgment by nil dicit in 
iietinue, and award of inquiry, Tidd^ Forms, 271. — the Uke in ether 
actions, 10 Went. 454. — if judgment by nil dicit in assumpat, with 
a remittitur of part of the damages tfter the return of the inquiry, 
Tidd, Forms, 256. § 6, — the like, where one of the defendtrnts died 
nfter declaration and before interlocutory judgment. Id, 254. $ 4.— 
the like, with a suggestion of the death if one of the plaintiffs, at 
the return if the inquiry. Id, 257. § 7. 10 fVent, 456. — of entry 
where one defendant pleaded^ and another suffered judgment to go 
by defauU, Tidd, Forms, 192. $ 8. 1 SeUon, 39'f. 10 Went, 358. 
-^^the like, where one defendant pleaded nul tiel record, and the 
other Itt judgment go by default, 10 H^'ent. 390.— -tAe Uke, where 
the defendant let judgment go by default as to one count, and 
pleaded to the other, 8 Went. 509. — the like, where the defendant 
pleaded to part of a count only, and judgment was entered for the 
residue, 3 tVent. 181. See also the form if the entry of the judg- 
maU by non sum inj'urmatus in assumpsit, by biU, if the same term 
with the declaratiim, Tuid, Forms, 272. § 15. 10 Went. 441. 
Having signed interlocutory judgment, you may proceed to sue 
out and execute your writ of inquiry, as directed in the fourth 
chapter. 

If your judgment is to be final (see ante, p. 9), Make an tn- 
eipitur if your declaration on 1 Os, stamped paper, and an incipitur 
on the roll ; take the judgment paper cmd roll to the clerk of t)te 
judgments, and he will sign judgment ; then take them to the master, 
who will tax the costs, and mark them on the judgment paper. No 
rule for judgment is necessary. See the form if the entry ifjudg^ 
stent in debt on mutualiu, by bill, of the same term with the dechru' 
tion, Tidd, Forms, 264. $ 10. 5 Went. 165. 7 fFent, 402. 10/d. 
436.— Me like, if another term, 10 Went. 427. 435. AdG.-^tke like 
in debt on bond, Tidd, Fomn, 265. $ ll.-^the like in debt on a 
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penal statute, 7 Went, 129« — the like at to one count, and nolle 
prosequi as to others, Tidd, Forms, ^10,—^ judgment by nU 
dicit in ejecttnent by original, with a remittitur damna, Tidd^ 
Forms, 684. $ 31. 10 Went. 441.— tAe like by bill, Tidd, Forms, 
685. § 32. 10 Went. 429. 437. 449.— &<> also the form of judg- 
ment by non sum, informatus in debt, Tidd, Forms, 272. $ 16. 
10 WefU, 427. 441. 453. In actions of debt^.however, within the 
statute 8 and 9 ^. 3. c. 1 1. $ 8, such as on bond for the perform- 
ance of covenants, on bond for the payment of money by instal- 
ments, or of an annuity, or the like (see post, Ch, 4. $ 2.), if the 
defendant suffer judgment to go by default, although in strictness 
this rs a final judgment, and entered up for the entire penalty of 
the bond, yet the plaintiff* cannot sue out execution for the sum 
recoYcred by the judgment, but he must suggest breaches upon the 
roUy firom time to time, as Uiey occur, and execute a writ of inquiry 
in order to assess damages on them. See post, Ch, 4. § 2. 

In what cases set ande,"] If the judgment itself be irregularly 
rigned, or if any of the previous proceedings upon the part of the 
j^ntiff'be irr^ular, and the irregularity be not waived by any tuCX 
of the defendant, or if judgment be signed when in fact the de- 
fendant has not been guilty of any default, the court upon motion 
wOl set as4de the judgment. It is said that this motion must be 
made two days before inquiry executed ; 1 Sellen, 345 ; or if the 
writ of inquiry be executed in vacation, notice of the motion should 
be given two days previously-, to the pUintiff's attorney or agent. 
Tidd, 499. 

The plakitiff^ also, if he find that he ba» ngned judgment irre- 
gulaiiy, may waive the judgment^ by getting the clerk of the judg- 
ments tu sthle tt out; and he may give notice thereof to the de- 
fendant's attorney, in order to prevent the expense of an application 
to the court. Imp. B. R. 494. n. 

The court also in some eas«;> on ^ defendant's applicatimi, will 
set aside a Fegukr judgmentr upon an affidavit of merits, if the 
ptiiRtiff have not lost a trial. 2 Salk. 5ia t Salk. 402. As it 
is wholly discretionaiy, however, in the court to do this or not, 
they will not set aside a regular judgment in order to give the de- 
fendant an advantage of any nicety of pleading; 2 Str. 1 242 ; or 
to let him in to plead the statute of limitations, 1 W. &. 35, or hi9 
bankruptcy, Tidd, 500. but seel B,^ P. 52. contra, or a speeial 
plea of questionable matter, designed to draw the plaintiff to demur; 
2 Salk. 518; and the court of Common Pleas have refused to set 
side a regular judgment, where it appeared that the defendant had 
refused to accede to equHable terms of compromise. 4 Tau/nlt. 885. 
When the court set aside a regular judgment, it is usually upon the 
terms of the defendant's paying costs, 1 Salk. 402. see Barnes, 256, 
pleading issuably insianJter, 1 Bur, 586^ taking short notice' of 
trial, Barnes, 242, smd giving judgment of the term, S Str, 823, 
when necessary ; and in some cases also they will order the defbftd- 
int to bring the money into court. Barnes, 243. 



CHAPTER III. 
JudgmerU upon a' Warrant of jiUomey. 

Warrant <if attorney,'] A wakrakz of attorney is a written 
authority to the attorney or attornies to whom it is directed, to 
appear for the party executing it, and receive a declaration for him 
in an action at the suit of a person therein mentioned, and there- 
upon to confess the same, or to suffer judgment to pass by default ; . 
it also authorizes the attorney to execute a release of errors. See 
the fornix Tidd, Forms, 151. $ 3. 10 Went. 390. Imp. B. R, 5H. — 
Mtf Hke in ^ectment, Tidd, FormSf 664. § 6 a. It must be on a 
proper stamp. See 7 Taunt, 174. 

By rule M, 42 G. 3, every attorney of this court who shall pre- 
pare any warrant of attorney to confess a judgment, which is to be 
subject to any defeazance, shall cause such defeazance to be written 
on the same paper or parchment on which the warrant of attorney 
shall be written; or cause a memorandum in writing to be made 
on such warrant of attorney, containing the substance and efiect of 
such defeazance. See 3 Taunt, 465. 235. If the attorney, how- 
ever, omit to write the defeazance upon the warrant of attorney, as 
directpd by this rule, the omission does not avoid the instrument, 
but merely renders the attorney auswvxablt: uu motion, for the 
neglect of a duty thus imposed on him by the court. 15 JSastf 576. 
7 Taunt, 307. 

If the warrant of attorney be given for the purpose of securing 
tlie payment of an annuity, or of money by instalments, it is usual 
to insert a clause in it, dispensing with the necessity of a scire 
Jacias, It may admit of doubt, perhaps, whether this clause can 
have the effect intended by it ; besides, from several cases recent^ 
decided in the court of Common Pleas, it seems to be unnecessary : 
that court having determined that a warrant of attorney is not 
within the stat, 8 ^ 9 ^. 3. c. 11. §8, which requires sugges- 
tions of breaches and the scire Jacias, (see the next chapter, § 2), 
3 Taunt. 74. 5 Taunt. 264, and MS. £.1814. S. P. diet, in 
JS.R, and see 16 East, 163, even although the warrant of attorney 
be given as a collateral security with a bond. 2 Taunt. 195. 

How executed,'] The warrant of attorney is signed, sealed, and 
delivered; the defeajsance only signed. It is not necessary that it 
should be read over to the party previously to its bdng executed, 
as was formerly required by the court of Common Pleas. See 2 JI. 
m, 383. 
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If the warrant be executed by a peraon in cuatody ** of any aheriiT 
or other officer," it shall not be valid or of any force, unleaa there 
be present some attorney on the behalf of such person in custody, 
to be expressly named by him and attending at his request {tee 
4 Taunt, 797), to inform him of the effect of such warrant of at* 
tomey, before the same is executed ; which attorney shall subscribe 
his name as a witness to the due execution thereof. R, E,^ G» S. 
A. £*. 15 C, 2. Therefore if no attorney be present at the execu- 
tion, the court will set aside the judgment or other proceedings upon 
it, J0f 1 SaUc. 402. 2 W. BL 1097, although other persons not in 
custody, have also joined in the warrant, as collateral securities; 
8 Taunt. 49 ; unless it have been done by the contrivance of the 
defendant, and purposely with a view to cheat the plaintiff Cowp, 
HI. The person thus required to attest the execution, must be 
an attorney ; for it has been bolden that the attendance of an attor« 
ney*s clerk is not sufficient; Barnes, 42. 2 Taunt. 360. See 
Con^ 142 ; but it is not essentially necessary that he should be an 
attorney of this court. 1 Str, 530. Barnes, 44. And where it 
appeared that, upon the defendant's being informed that an attorney 
must be present on his part, he produced a person as such, in whoet 
presence he executed the warrant of attorney ; the court refused af- 
terwards to set aside the proceedings on the ground of the person so 
produced not being an attorney. 1 B.^ P. 97. It is clear, how- 
ever, that the presence of the plaintiff's attorney will not be suf- 
ficient, even although the defendant consent at the time to his' act- 
ing as his attorney also. 7 T. R, 7. But if the ddendant himself 
be an attorney, the attendance of any other on his part may be 
dispensed with, as not being within the meaning of the rule. 
Barnes, 37. 

This rule is not confined to the case of prisoners in the custody 
flf the sheriff or other officer who arrested them, but also extends 
to prisoners in the custody of the marshal. 3 T. 12. 616. and see 
2 W. BL 1297. It does not, however, extend to persons in custody 
in execution; 1 T. R, 715. 7 T. R. 19. Oowp. 2Sl, 2 Sir. 1245; 
nor to warrants of attorney given for any other cause of action than 
that for which the defendant is in custody; 3 Bur, 1792. 2 L, 
Baym. 797. 1 East, 241 ; and consequently it does not extend to 
the case of a person in custody on criminal process. 4 T. R, 433. 
But although the rule does not extend to a defendant in custody in 
execution, yet if it could be shewn that he was prevailed upon to 
acknowledge a judgment for more money than was really due, the 
court, upon application, would relieve him. Cowp. 281 . 

Where a defendant, whilst in custody in Ireland, gave a warrant 
of attorney to confess a judgment in this court, the court held that 
the necessity of an attorney being present on the part of the de- 
fendant, at the time of its execution, was as essential as if the de- 
fendant were in this country. 2 Str, 1247. 

/■ 

How far revocable.'] A warrant of attorney to confess a judg- 
ment cannot be expressly revoked; or if the defendant do that 



14 Judgment upon a Varrant ffAtiomey. 

which purports to be a revocation of it, the plaintiff may enter up 
judgment notwithstanding. 2 X. Raym. 850. There are some 
cases of implied rcTocation, however, which it may be necessary to 
mention. 

The death of either party is a revocation of the warrant. Tbijs, 
however, may in general be remedied, if the plaintiff be entitled 
to enter up judgment at the time, by entering up the judgment as 
of the term in or after which the party died, before the essoign day 
of the following term. 1 Scdk, 87, S X. Raym, 766. 2 .S"^. 1081 . 
882. Barnes, 270. I Saund, 2\9e. 7 Mod, 203. Hardw. 158. 
But if it become necessary to obtain the leave of the court to enter 
up the judgment, they will seldom grant it after the death of the 
plaintiff particularly where the application is not made until after 
the essoign day of the term following the death, 8 T. R. 257. 
2 Sir, 718. Barnes, 44, and in no case will they allow it to be en- 
tered up after the death of the defendant. 2 Str, 1081. Fide post. 
So if a warrant of attorney be given by two, and one of them die, 
the plaintiff cannot have leave to enter up the judgment after- 
wards ; not against both, on account of the rule above mentioned ; 
nor against the survivor, for the judgment would not in that case 
pursue the authority. 15 East, 593. 7 Taunt, 453. But if a 
warrant of attorney be given to two or more, and one of them die, 
the court will allow the judgment to be entered up by the survivor. 
SM,4; S. 76. 2 IF. Bl. ISOr, 1 JfiV*. 312, Barnes, 48. 

If a feme sole give a warrant of attorney, it has been holden that 
her subsequent marriage, before judgment is entered up, is a re- 
vocation of the warrant. 1 Salk, 117. hut see 1 Show, 89 contra. 
But if a warrant of attorney be given to a feme sole, her subsequent 
marriage will not be a revocation of it ; 1 Salk. 117; and upon ap- 
plication to the court, founded upon a proper affidavit of the mar- 
riage, 3 Bur. 1469, they will allow the judgment to be entered up 
in the name of the husband and wife. 7 Mod, 53. 

When ordered to be given up,] If the warrant of attomej' 
have been obtained by fraud, I Doug, 1 96, or for an usurious con- 
sideration, Cowp, 727. Barnes, 52. see 1 Taunt, 413, or for a 
gambling debt, see 4 Taunt, 683, or if given to the plaintiff to in- 
duce her to live in a state of prostitution with the defendant, Tidd, 
483, or for securing an annuity, void by the annuity act, 4 T. R, 
694. 6 Id, 737, or the like, the court will order the warrant to be 
delivered up to be cancelled ; or, if judgment have been entered up, 
they will set it aside, and any proceedings that may have been had 
upon It. But where an application was made to set aside a judg- 
ment entered up on a warrant of attorney, and execution thereon, 
OR the ground of usury, the court of Common Pleas refused to 
grant the motion unless upon the terms of the defendant's agree- 
ing to pay the principal money borrowed, and the sum legally due 
for interest ; although they intimated that if the application had 
boen made before ju^ment was entered up, they would have ordered 
th* warrant to be delivered up unconditionally, 1 Taunt, 4ilS^ If 
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the fact of the consideratioii, however, be conteited, the oonrt will 
direct an issue to tiy it, and enlarge the rule for letting aaide the 
judgment, in the mean time. Cotop, 727. So, if it be alleged that 
the warrant of attorney is forged, or the like, the court will direct 
an issue to try whether it has been duly executed or not. JBante$t 
239. Also, if a warrant of attorney be giTen by an infant, the 
court will order it to be delivered up to be cancelled, even although 
there may be circumstances of fraud on the part . of the infant ; 
1 H. Bl. 75. MS. 3f. 1814 ; and if an infant and another ioin in a 
warrant of attorney, and judgment be entered up against both, the 
judgment if vacated as to the infant, must be vacated as to both; 
for the judgment being entire, cannot be set aside as to one de- 
fendant, and remain good as to the other. MS* M. 18 14. »ee 2 IT. 
Bl» 1133. So if a feme covert g^ive a warrant of attorney, the 
court will order it to be delivered up to be cancelled, or will set 
aside the judgment, &c.; the warrant in such a case being absolutely 
void ; See 3 Taunt, 261 ; yet the court have refused to relieve 
her, where at the time she executed the wairant she lived by herself 
and acted as a feme sole. 1 Salk, 400. Also, where one of se* 
veral executors gave a warrant of attorney to confess a judgment 
against all, the court ordered it to be delivered up to be cancelled. 
1 Sir. 20. 

Judgment, when to be signedJ] Judgment may be entered up on 
a warrant of attorney, at the time therein specified for that purpose ; 
and if the warrant were given to secure the payment of money, it 
is not necessary that the plaintiff should delay the signing of the 
judgment until default be made in the payment, MS, M, 1 814. and 
see Hardw. 270, unless that be expressly stipulated in the de- 
feazance. If the warrant specify any particular term of which the 
judgment is to be signed, it cannot be entered up of any other, 
even of a subsequent, term ; 1 Mod. I. 7 Mod. 53 ; which exact- 
ness, however, is seldom requisite at present ; for modem warrants 
of attorney, after specifying the term of which judgment is to be 
signed, always add the words ** or ^ any suhtequent term*^ It 
cannot, however, be entered up of a previous term ; and even if 
the first day of the term of which the judgment is signed, and to 
which the judgment has relation, be previous to the time stipulated 
in the defeazance, &c. for the entry of the judgment, although judg- 
ment were not actually signed until afterwards, the court would 
probably set aside the judgment See 2 Str. 1128. 

Within a year and day from the date of the warrant of attorney, 
judgment may be entered up as of course, without the leave of the 
court. 

After a year and day from the date of the warrant, judgment 
cannot be entered up until leave of the court in term time, or of a 
judge in vacation, be previously obtained for that purpose. 6 Mod. 
212. 1 H. Bl. 94. This application is founded upon an affidavit 
stating the consideration for the warrant of attorney, its executioVt 
the amount remuning due to the plaintlfi^ and alleging that tlie 
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defendant was alive at a certain time therein mentioned. See th^ 
firm qf the affidavit, Tidd, Foma, 153. $ 4. 10 WerU. 230. 
Imp, B, R, 520. If the application be by motion to the court, it 
muat appear from the affidavit that the defendant was alive, and 
that the deponent saw him, upon some day within the term, in 
order that the court may be satisfied that he was alive on the day 
to which the judgment will have rdation ; and where the motion 
was made on the first day of term, and the affidavit stated the de- 
fendant to have been alive four days before, MS. H, 1815, and 
even where it stated him to have been alive on the essoign day of 
the term, ^ M. ^ S, 174, the court hdd it to be insufficient, say- 
ing that it must appear from the affidavit that the defendant was 
alive on some day in full term. If the application be made to 
a judge in vacation, the affidavit must state the defendant to have 
been alive within two or three days, if he reside in or near London; 
or if he reside at a distance in the country, then within six or eight 
days, according to the distance. Judgment, however, has been 
allowed to be entered up against a defendant residing in Jamaica, 
upon an affidavit that he was alive five months before. JFilles, 66m 
It must appear, also, that the deponent saw him at the time he is 
stated to have been alive ; and therefore where the affidavit stated, 
that the deponent was told by the defendant's wife that her husband 
was living, the court held it to be insufficient MS, M. 1814. The 
affidavit must also state the execution of the warrant of attorney ; 
but where it stated that the defendant had recently acknowledged 
the execution of it, expressly for the purpose of enabling the pliun- 
tiffto enter up judgment, without being at the trouble of sending 
for the subscribing witness, the court held it to be sufficient. 
2 J7. ^ P. 85. If the attesting witness be dead, that fact must be 
substantiated by affidavit, or if he cannot be found, the affidavit 
must state the endeavours which have been made to find him, before 
the court will receive secondary evidence of the execution. 4 Taunt. 
132. The consideration, and the sum remaining due, are usually 
sworn to by the plaintiiT himself; but where the plaintiff was a 
lunatic^ an ^davit of the debt being unpaid, made by a person who 
had received the interest due upon it for the last three years, was 
deemed sufficient Barnes, 42. Where it appeared by the plain- 
tiff*s affidavit that she was then resident in an enemy's country, the 
court of Common Pleas refused to give leave to enter up the judg- 
ment 2 New Bep, 97. 

If the application be not made within ten years, a judge will not 
make an order, but you must apply to the court If twenty years 
or upwards have elapsed since the execution of the warrant, the 
eourt only grant a rule nisi; I SeUon, 382; but if the applicatios 
be made within 20 years, the rule will be absolute in the first in- 
stance. Yet where the warrant had been g^ven with a pogt obit 
bond, and the application was not made until after the death of 
the person, upon whose death the bond was payable, the 'court 
granted a rule nin only. 1 H. BL 94. 
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Jwigmetitt ham tigned,'] Where leave of the eoait it oecesmy, 
hcfbre yoa can enter up judgment, — ^if in term ^imi6,gneihe affidmit 
oAove mentioned and a motion paper to eountd^ who will mane tt 
aceordmgly ; dram up the rule with the clerk tfthe rules; poff him 
7j. 6d, If in ▼acation, tahe the iffidami to thejudgeU chamben^ 
vho will make an order thereon : pay 6s. 6d. ; and fie the affidaml 
with the clerk of the rules. Make an tnctpt/ur tf the declanOwn 
•fi a 10s. stamp, and (if judgment he entered up with leave ef the 
court J annex the ruU or order to it; make an incipitur also on the 
roll, intituling the roll of the term of which the judgment it to be 
entered up. Make out a memorandum of the warrant; 95 G. 3. 
c. 80. $ 19. See Vol. 1. p. 24 ; tee the form, Tidd, Formt, 14. $ 3. 
Imp. B, H. 521 . Then file common baUfbr the d^endant^ at directed 
FoL 1 . p. 314. 12. ff. 1 TT. 4- M. Lastly, take the judgment paper, 
rtdl and warratU (^attorney, to the clerk rf tlte judgments, who will 
sign the judgment, and file the warrant. See the form of the entry. 
Imp, B, R. 524. 10 Went, 445»447. No judgment can be signed 
apon any warrant aathorising an attorney to confess judgment 
without such warrant being delivered to and filed by the clerk of 
the docquets, who is to file the same in the order in which they 
are received. R. M. 42 G, 3. It is prudent, and indeed usual, to 
docket the judgment immediately, for the reasons mentioned ante, 
VoL I. p. 205, 206, particularly if the warrant of attorney be given 
to secure the payment of an annuity, or of money by instalments, 
or the like. 

If a bond have been given with a warrant of attorney, the de- 
daraticHi is made out in debt on bond ; if not, it is usually made 
out on a mutuatus ; but in all cases the warrant of attorney must 
be strictly pursued, in entering up the judgment. Therefore, if, 
on a warrant to enter up judgment in debt on bond, judgment be 
entered up in debt on a mutuatus, the court will set it aside as 
irregular. 8 T, R, 153. So a general warrant given by a person, 
who afterwards became insolvent, will not authorise the piaintilT 
to enter up a special judgment against his future effects. 1 T. 22. 
80. Or if a warrant be given to confess a judgment of a parti- 
cular term, judgment cannot be entered up of any other term. 
Ante, p, 15. So, upon a joint warrant of attorney given by two, 
judgment cannot be entered up against one, even after the death 
of the other. 15 East, 592. So, a warrant given by one of two 
executors, will not authorise the plaintiff in entering up judgment 
against both. 1 Sir, 20. Also, where, on a warrant of attorney 
given to an executor, judgment wa3 entered up in vacation as of 
the previous term when the testator himself was alive, the court 
set it aside for irregularity. 2 Str, 1121. Or if the declaration 
be upon a bond purporting to bear date after the first day of the 
term of which the judgment is signed, the judgment will be erro* 
neous. 7 Mod, 38. Yet, where a judgment creditor applied to 
set aside a judgment and execution against the debtor, upon the 
ground that the judgment was entered up against the defendant 

VOL. U. C' 
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l>j a different Christian-name from that signed to the wamnl of 
attorney, the court refused eren a rule nm, MS^ ilf. 1815. 

'Eieefaion,'\ As soon as judgment is algned, the plaindff may 
immediately lae out execution, if he be atlibertj to do so by the 
tenns of the defeasance. A writ of execution, however, may be 
sued out before, but it cannot be executed until on or after, the 
day specified for that purpose in the defeozance. Jif5. M. 1814. 
See Hardw, 270. Where a warrant of attorney was given for ae* 
coring the payment of an annuity, and, upon default made in the 
payment of the annuity, the plaintiff sued out execution and ar- 
rested the defendant for the amount of the penalty, the court act 
aside tha execution and ordered the defendant to be discharged* 
as the defeazance authorLned the plaintiff to take out execution 
merely for the arrears. 16 East, 163. The plaintiff in this <»ae 
should have sued out execution for the amount of the penalty, 
(because the writ of execution must strictly pursue the judgment, 
ffc Vol, 1 . p. 251\ but should have indorsed it to levy the amount 
of the arrears only. But where a warrant of attorney was given 
for the payment of money by instalments, and by the terms of tiie 
defeasance the plaintiff was to be at liberty to enter up Judgment 
immediately, " but no execution to be issued until default made in 
payment of the said sum of 1402/. 18<. 8(2. with interest as afore- 
said by the instalments and in the manner hereinbefore mentioned ;** 
the court held that the pledntiff, upon a fair construction of the 
above terms of the defeazance, was at liberty to sue out and eze- 
cnte a writ of execution for the entire sum, upon default in pay- 
ment of any one of the instalments. 1 M. ^ o. 106. 

Although a warrant of attorney be given to secure the payment 
of an amiuity, or of a sum of money by instalments, or the like, it 
seems a tcire facias is not necessary, previous to suing out execu- 
tion for every periodical payment or instalment, as would be the 
case if a bond only had been given ; for it has been decided in 
several cases in the court of Common Pleas (2 Taunt, 195. 3 T«mfir. 
74, 5 Taunt, 264. and see 3 W, Bt. 845.) and it seems also to be 
the opinion of this court, (MS. E. 18U. and see 16 Etist, 163) 
that the stat, S8f9W.5, e. ] 1 . J 8. which requires suggestions 
of breaches and the scire facias in Such ca^es (see the next Chapter, 
$ 2.) does not extend to warrants of attorney, even when given 
merely as a collateral security with a bond. 2 Taunt, 195. 



CHAPTER IV. 

Writ of Enqwry, 

Sect. 1. Writ ef Enquiry in crdinary Ccier. 

2. Writ if Enquiry in Debt on BmiC 

3. Beference to the Mutcr^ 



Sectioh 1. Writ of Enquiry in efdhury Gsfff. 

What.'] A ITSIT of enquiry is a jndicial writ» directed to the 
sheriff of the county in which the venae was laid, stating the 
fermer proceedings in the caase, and, '* becaose it is unknown 
what damages the plaintiff hath sustained,* commanding the 
sheriff that by the oath of twelve honest and lawful men of his 
county he dihgently enquire the same, and return the inquisition 
into court. S^ the form of a writ of enquiry by biU, Tidd, Fomu, 
157. $4. 10 Went, 267. S35,—ihe like by original, Ttddy Forms, 
159. $6. 10 WenX.SLen.^iheUkej by attachment of jtrivUege, 10 
Went, 288. — the Uke into a cmaity paioHney Tidd, FormM, 158. 
i 5. 10 Went. 255. 268. 337. The writ must be returnable on a 
general retom day, if the action were by original ; or on a day 
certun, if the action were by bill. No advantage, however, can 
be taken of a mistake in this respect; not upon motion, for it is 
Dot an irregularity, but error ; Bamet, 230 \ nor by writ of error. 
Car the error is now cured by the statute of jeomil. Say, 243. 
% Sir, 947. 

The writ must be executed against all of the defendants, jointly, 
who have allowed judgment to go by default. If two defendants, 
even in trespass, suffer judgment by defiiult, and the plaintiff exe* 
cote writs of enquiry against them separately, and take several 
damages against them, it will be irregular; and if final jadgment 
be entered up for those several damages, it will be error. 6 T. R, 
199. The only way tlie plaintiff has of remedying the mistake 
is, by applying to the court, before final judgment, to set aside 
his own proceedings ; which they will allow him to do, upon pay- 
fiient of costs. Id, 

As to the amendment of writs of enquvy, see pott, Bk. A, Ft,!, 
Ch, 27. 

In what cates necessary.] When the judgment is interlocutory, 
(which is always the case in assumpsit, covenant, trespass, case, 

CS 
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and replerin/ tlie lole object of these ■ctions being damages, wee 
ante, p. 9), merely the plaiotiff's title to damages b thereby esta- 
blished; the amount of the damages yet remains to be ascer- 
tained. This is Qsually done by a wnt of enquiry. As the in- 
quest, however, is merely for the purpose of informing the cxmi* 
science of the court, the court themselres may, in all cases, if they 
please, assess the damages, and thereupon give final judgment ; 
3 WiU. 61, 62. 2 Id. 372, 374. 1 Dmg. 316 fi. 4 Taunt. 148 ; 
and it is accordingly the practice, in actions upon bills of exchange 
and promissory notes, to refer it to the master to compute the 
amount of principal and interest due on the bill or note, witfaoot 
a writ of enquiry ; 4 T. /2. 375. 1 Dovg. 316 n. 2 Sound. 107 a. 
and §ee 12 East, 4S0. 4 Taunt. 148 ; and the same in an action of 
covenant for non-payment of a liquidated sum, 1 Doug. 316, as 
for non-payment of money lent upon mortgage, 8 T. R. 336, or 
for non-payment of rent, 8 T. A. 410. 6 Tauni. 33 6| or the like. 
But when the computation of damages is not a mere mtftter of cal- 
culation, the court will not refer it to the master, but will put the 
plaintiff to sue out his writ of enquiry ; thus in an action on a bill 
of exchange for foreign money, 5 T. R. 87, in an action on a fo- 
reign judgment, 4 T. R. 493, in an action t>n a bond to save 
harmless, 2 WiU. 5, or on a covenant to indemnify, 14 "East, 622, 
in an action on a bottomree bond, Tidd, 504, and even in an ac- 
tion upon a judgment recovered on a bill of exchange, 8 T. R^ 
396. but see 7 T. R. 446. 14 East, 443. 1 East, 436, or in as- 
sumpMt for a sum certain due upon an agreement, Ttdd, 504, the 
court have refused to refer it to the master. In cases where the 
court will refer it, as when the action is on a bill of exchange or 
other matter where the damages are merely the subject of calca- 
lation, it is necessary that this appear upon the face of the declara- 
tion, and not be mere matter of evidence; 8 T, 22. 648 ; and if 
one of several counts contain matter of this kind, yon can, after a 
judgment by default, have it referred to the master to compute 
the damages upon that count, upon your entering a remittitur 
damna as to the ntheis. 7 T. R. 473. 9, Smith, 46. 47 n. As to 
this reference to the master, vide post, p 30. 

But if there be judgment by default as to part, and issue joined 
as to the residue, or if some of several defendants suffer judgment 
by default and others plead to issue, a writ of enquiry is never 
executed ; but a special venire, as well to try the issues as to en- 
quire of the damages, is awarded, and the jury who try the issue 
snail assess the damages for the whole, j^nte, p. 9. So, if there 
be a demurrer to oi e count, and issue in fact joined on tite 
other, a special venire may issue as is above mentioned ; or the 
plaintiff, afker he has obtained judgment on the demurrer, may 
execute an enquiry ns to that count, upon entering a noflc prosequi 
as to the other. 1 Str. 532. Or if there be a demurrer as to 
part, and judgment by default as to the residue, the plaintiff may 
sue out a writ of enquiry on the judgment by default, and to assess 
contingent damages as to the demurrer ; or he may proceed to 
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obtain jadgment on the demurrer iu the first instanoe, and then 
execate a writ of eDqniry upoo both jadgmenti. Bametf 889. 
SeepoU, p. 36. 

In debty the jadgment is always final quoad the debt ; and the 
dsQages usually sought for, being very tnfling, it is not in general 
wonh while to execute a writ of enquiry for them, but the pUun- 
tiff may at once enter up final judgment, and sue out execution; 
and this, even in an action on a bsul bond. 2 B. S; P. 446. So, 
in debt on a replevin bond, where the not making a return of 
goods distrained for rent was assigned for breach, it was holden 
that the plaintiff, after signing judgment by default, might sue ont 
execution for the amount of the goods as indorsed on the replevin 
bond, and of the taxed costs, without executing a writ of enquiry. 
3 M, di S. 135« But if the damages be of sufficient consequence 
to warrant the expense of proceeding for them, the plaintiff may 
either execute a writ of enquiry for them, or, where they are mere 
matter of calculation, may apply to have it referred to the master. 
Thus, in an action of debt on a judgment of many years staudmg* 
where the defendant allowed jadgment to go by default, the court 
held that the plaintiff was justified in executing a writ of enquiry, 
to obtain interest on his judgment by way of damages. 7 T. R, 
446. See antCf p. SO. On the other hand, in an action of debt 
(seemingly for goods sold, money lent, or the like, for it is not 
specified in the report of the case) the court upon application set 
aside execution upon a judgment by default, upon payment of 
costs, and referred it to the master to ascertain what was due to 
the plaintiff; 14 East, 442; in which case Le Blanc, J. inti- 
mated an opinion that a writ of enquiry should in no case be exe> 
cuted in an action of debt. 

But in debt on bond, conditioned for the payment of an an- 
nuityi or of taoney by instalments, or for the performance of 
covenants, or of an award, or of any other specific act, although 
jodgnient by default be entered up for the amount of the penalty, 
jet a writ of enquiry must afterwards be executed, in order to 
ascertain what damages the plaintiff may have actually sustained 
by the breach of covenant, &c. complained of. . S6f9IV.3.c.l\. 
§ 8. This, however, does not extend to bail bonds, replevin bonds* 
bonds of petitioning creditors, or bonds for the payment of a sum 
of money in gross. See the next Section ; and tee there the mode o^ 
executing this ur it of enquiry. 

And lastly, where the jury, in a trial at nisipriut or at bar, act 
as an inquest,-— as where they are to assess contingent damages 
on a demurrer, or where they are to assess damages on a judg* 
ment by default as to some of the counts of the declaration ; see 
ante, p. 9, 20. and Barnes, 2:28 ; or where a demurrer to evidence 
is put in at the trial; Cro. Car. 143 ; and the jury omit to assess 
the contingent damages on the demurrer, or the daipages on the 
jadgment by default ; or where in trespass or replevin against au 
overseer uf the poor, the plaintiff is nonsuit, or the defendant 
fun a verdict, and the jury omit to enquire of the treble damages 
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ghen to the defendant in such a case by stat. 43 El. c. 2. f 1 9 ^ 
Hardw, 138, 2 Str, 1021. 1 SU^ 205. 1 L. Raym. 59. 2 W, BL 
921, 3 WiU, 442; or where in quare impedii, the jury, after find- 
ing for the plaintifr, omit to enquire of the valae of the living, &c. 
10 Co. 118 : — ^in all these cases the omission of the jury to aases» 
tiie damages may afterwards, upon application to the court, be 
anppUcd by a writ of enquiry; and the some in all other cases 
where an attaint does not lie. See 2 WiU. 367. Hardw, 295. 
iSay. 214. But wherever an attaiut would lie, if the jury bad as- 
lemed the damages,^-as in an ordinary personal action, and the 
jury find a verdict for the plaintiff, but omit to assess the damages ;. 
see Vol. l.p. 176; or, where issue is joined upon a (Jea in abate- 
ment, and the jury, upon finding for the plaintiff, omit to assess 
tiie damages ; ante, p. 3 ; — ^the omission cannot be supplied by a 
writ of enquiry. See 2 WUs, 367. Also, in replevin for a dis- 
tress for rent, if the jury find for the defendant, but omit to en- 
4pire of the arrears of rent, in pursuance of stat. 17 C. 2. c. 7^ 
uiis ondsrion cannot be remedied by a TiTit of enquiry : because 
tiie statute requires that the enquiiy be made by the same Jury 
who tries the issue. 1 Salk. 205. See2W.BL 763. It has been 
liolden, however, that where a verdict for the plaintiff is void,, 
but the defendant's plea amounts to a confession, the court "will 
give judgment up(»i this confession, and award a writ of enq«iiry 
to ascertain the plaintiff's damages. Cro. EL 214. CortA. 370. 

Where a writ of enquiiy u allowable and necessary, an award 
of it follows immediately after the entry of the interlocutory 
judgment, thus : " B%U because it it unlaumm to the court of our 
tedd lord the king now here, wha^damages the sedd J. N, hath sus- 
tained bymeamofthe pvemUes" [or, where theenquiry is to extend 
only to some of several counts, they must be particularized, as 
thus : " hf means of ike not performing the said first promise** Se& 
1 5tr. 684.] " the sheriff is commanded that hy ike oath <f tweive 
good and lawful men of his bailiwick, he d^ently enqwre," Sfc» 
See the form, Tidd, Forms, ^&3,8^c. 10 (fent. 362. 442. Where 
a writ of error u brought in the House of Lords upon a judgment 
for the defendant, and the judgment is reversed, we have seen 
(Fb/« 1 . p. 235.) that upon the record being remitted to this court,, 
a writ of enquiry is awarded here, to ascertain the plaintiff's da- 
mages, the House of Lords having no power to award a writ of 
enquiry. Cotop. 843. 

How sued otft.] Engross the writ on a 5s. stamped parchment ; see 
the forms rrferred to, ante, p. 19; get it sealed; pay Id.; it need 
not be s^ned. Indorse on it a memorandum of the day on which it 
is to be executed; and leave it at the sherds office the day before, 
at latest. R, H. 23 G. 3. Pay U. 9s. 4d. in London, 1/. 10s. 4d. 
in Middlesex, and U. lis. 6d. in other counties. Pay also 4d. od- 
ditionallyfor each witness. 

Btforewhom to be executed."] The writ is usually executed before 
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tfle iheriff or Ms deputy. See Bama, 231. 232. 413. S WU%. 
578. It may, howerer, under Bpecial circamstancestbe ezecvtod 
htkfte the Chief Justice, if the TeBae hare been laid in BCddle- 
tez or London ; or before a judge of assisCi if the venue were hid 
in any other county. See 12 Mod, 610. It is only, howeTcr, 
where some difficult point of law is likely to arise in the course of 
the enquiry, or where the facts are important, that the court will 
grant thb indulgence; and the mere importance of the Acts will 
not. It seems, induce the court to grant it, when the Tenoe u laid 
in Middlesex or London ; 1 SeUan, 344 ; ibr the under sheriff of 
Middlesex, and the secondary in London, are generally men of 
experience, and fully competent to conduct a business of this 
kind. 

An application to have a writ of enquiry executed befi>re the 
clnef justice, must be made to the court in term time. For this 
purpose, mdke an affidimt of the drcumstaitees, and ghe ii to oous^ 
set miih a motion paper, to mate for a rviit lOiii dram up tike ni2e 
«lt& the clerk tf tAe ni^, imd serve a copy of it on the oppotUe a^• 
toney; and afterwards move to make it ahsoUut vipon an aff^dmni tf 
service. Draw up the rule toUh the cUrk of the nUes; prepare the 
vsrit of enquiry as in ordbuiry cases, annex the f%Ue to it, and leave 
it at the sherijps office. Then enter the cause wth the marshal in 
the same manner as if it toere a record, and pay him the samefee9. 
See Vol. 1 . p. 163. and see post, p. 28. T\e sherif afterwards return* 
the inquisition as in other cases. 

If the enquiry is to be before a judge of assize, the application 
may be made either to the court in term time, or to a judge in 
vacation: if to the court, it is made in the manner above cUrected^ 
If to a judge in vacation, get a motion paper ngned hy counsel, and 
take it, together with the affidavit above mentioned, to thejudgt^s 
chambers, and thejwlge will make an order to the derk of the ndes 
to draw up the rtUe. Take the motion paper and order to the derk 
of the rules, and draw tip the rule, and proceed us is above directed. 

Notice tf executing itj] The plaintiff must give a written notice 
of executing the writ of enquiry, to the defendant's attorney or 
agent in town^ VoL 1. p. 1 8. See the form of a noiiee of enquiry 
tB London, Tidd, fiirmr, 163. $ 12.— ^a Middlesex^ Id. 164. $ 13. 
— m the country, Id. 164. § 14. But if the attorney or agent be 
not known, it may be given to the defendant himself Barnes^ 311. 
Pr. Beg. 276. Say. 133, and to all the defendants, if there be 
more than one, Pr. Reg. 443, or left at their last or must usual 
places of abode. See R. T. 1 G. 2. See VoL I. p. 136. 

If the writ is to be executed in London or Middlesex, eight days 
notice must be given, if the defendant live within 40 miles of 
London, or 14 days notice if the defendant reside at a greater 
distance, the same as notice of trial ; see Vtd. 1. p. 135 ; and Sunday 
is reckoned, unless it be the day on which the notice is give*. 
R.M.^4' (c). If.tlv writ;ij|toh^ex«cut9di9,«n^otb(ercoQntyf 
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right days notice is sofficient R. M, 4. A. (c), A defendant, 
residing at a hotel in London, from the time of his arrest till he 
was served with notice of enquiry, was holden not entitled to 
more than eight days notice in a town cause, though his- general 
residence was above 40 miles from Londiin. 7 Eastf 624. Also^ 
where the defendant was residing in London before and at the 
commencement of the action, it M'as holden that eight days no- 
tice of executing the writ of enquiry was sufficient, though the 
defendant had in the intermediate time removed permanently to 
a distance of above 40 miles from Loudon, namel}', toTortola^ 
particularly as he bad not given the plaintifF notice of h's removal. 
12 Eak^ 427.. bui see 1 East, 688^ 2 W, Bl. 1205. and VoL I. 
p. 135. If the defendant be under terms to take short notice of 
enquiry, this is the same as short notice of trials namely, fonr days 
in country causes, and two days in town causes. Sec Vol. I . p 1 35>. 
A term's notice pf enquiry is also necessary, in cases where a 
term's notice of trial would be required if the cause had proceeded 
to trial. 2 Str, 1100. See 3 Smith, 101. and see VoL I. p. 13&. 

When the paper book has been delivered to the defendant^ 
with notice of trial indorsed on it, and the defendant strikes oat 
the simHUer and demurs, (jee VoL, 1.. p. 132.)> he shall be obliged 
to accept of notice of Executing a writ of enquiry from the time 
of notice o( trial gives on the paper book. JR. H. 8 G. 1. 

When the writ is to be executed before the sheriff, the notice 
states that it will be executed on a day therein staled (which must 
be on or before the return day of the writ, 2 Salk. 627. 3 JL. 
Hat/nu 1449, not being Sunday, 1 Str. 387), usually between two 
certaia hours, Say. 18 1 ^ as between the hours of 10 and IS 
o'clock in the forenoon, or between the hours of 4 and 6 o*clock 
in the aftevnpon, Tidd, 513, *' at the secondary's office, No. 57> 
Coleman-Street, London,'' if in Loudon, or ** at the sheriff's office 
in Bedford-Street^ Bedford-Row,, near Uolborn, in the county of 
Middlesex,'' if in Middlesex, or,, if in (jther counties, then at some 
place within the county, appoiuted for that purpose, and particu- 
larly described in the notice. See Comyns^ 551. Bcirnes^ 2V7, 
300. Say. 181. Pr. Reg. 447. A notice of executing the writ 
•* by ten o'clock," 2 Str. 1 1 42, or, " at ten o'clock, or as soon 
after as the sheriff can attend," Barnes, 295v will be bad for uncei^ 
tainty j so, '* between the hoars of 10 and 2 o'clock," has been 
holden insufficient, as not being sufficiently definite. Barnes, 295, 
296. Comyns, 551. and see 1 Barnard. 139. Barnes, 293. 302. 
If the defendant do not attend pnnctually at the time mentioned 
in the notice, and the writ be executed in his absence, the court 
will not relieve him ; 1 Barnard. 233; and on the other hand, if 
the defendant attend at the hour, he will not be warranted in 
leaving the court at the expiration of the time mentioned in the 
notice ; for the sheriff may have prior business, which may detain 
him beyond that time. 1 Doug. 198. 2 Barnard. 214. 

But if the writ is to be executed before the chief jostice. or 
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judge of assixe, the notice la given for the sitthigs or assises ge- 
iierBily, Tidd, 512. 1 SeUottj 353, in the same manner as in tbQ 
notice of trial. 

Notice of enquiry may he continned or coontermanded, in the 
same manner as a notice of trial. See V(U. I. p. 137, 138. See 
the farm of a notice by continuance, Jldd, FornUf 164. $ 15. and 
xe\ B.if P. 363.-0/ ctmntemumd, Jidd, Forms, 164. § 16. If 
the ptaiutiff do not proceed to execute his writ according to the 
notice, or countermand it in time, the defendant will be enfitJed 
to his costs of the day, R, H.SG,l (a), in the same manner as 
for not proceeding to trial. See pott, BU, 4, Pt. 1 , Ch, S3. 

An irregnlarity in the notice is waived in general by the de» 
fiendant's attending at the enquiry. 

H«0 executed.'] After giving notice of enquiry, the next step to 
be taken is to subpoBua the witnesses necessary to prove the 
amount of the damages. See VoL 1. p. 150, 151. See the form of 
a prtpcipe for a tiibpaena, Tidd, Forms, 1 66. § 1 8. — of subptOMf 
id, § 19. — i^ subpoena ticket. Id, 167. § 20. The defendant may 
sobpoena his witnesses in like manner. Also, if either party pur- 
pose to attend by counsel, he must give previous notice of his in- 
tention to the opposite attorney ; otherwise he will not be allowed 
for it in costs. 1 SeUm, 354. Jidd, 514. 

Immediately upon the receipt of the writ, the sheriff will sum- 
mon a jury. Attend, at the time appointed, with your counsel and 
witnesses ; and the inquest will be taken in nearly the same man- 
ner as at a trial at nisi prius, see Vol. I . p. 167. excepting that the 
jurors caimot be challenged. 3 Snlk. 81. Also, the execution of 
the writ may be adjourned if necessar)', after it is entered upon. 
2&r. 853. 1259. 

All the plaintiff has to prove, or the defendant is permitted to 
controvert, is the amount of the damages ; 1 J9. if P. 36S ; for the 
cause of action itself, as stated m the declaration, is impliedly 
admitted by the dc^fendaiit, by his suffering judgment to pass 
against him by default. 1 Str, 613. and see 2 Saund. 107 n. 2. 
1 Doug. 315. Therefore it was holden that a lease, mentioned in 
the condition of a bond set out by the defendant upon oyer, need 
nut be proved. 1 Esp, 157. So, a bill of exchange or promissory 
note, if declared upon, need not be proved, although it must be 
produced in order to satisfy the inquest that no money has been 
paid on account of iu 3 T. R. 301. 1 Doug. 316 n. 3 Wits. 155. 
and see 2 Sir. 1149. So, the defendant in an action on aeon- 
tract, will not be allowed to give evidence of fraud, 1 Str. 61 2, or 
of any other matter which would render the contract void ; for by 
allowing judgment to go by default, he has admitted the validity 
of the contract. So, the defendant will nut be allowed to give in 
evidence, in mitigation of damages, any matter which might have 
been made the subject of a set off. See 14 Eatt, 578. 

If there be two or more defendants who suffer judgment to go 
by default, the inquest cannot, even in trespass, sever the da« 

C5 
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Miages; t Str, 429; bat where tkere is jadgment by default 
•gainst one defeodant, and judgment upon demorrer against the 
other, the inquest may sever the damages, because the defendants 
bave severed in their pleading. 8 Str, li4u. See VoL \,p» 195. 

How returned,'] On or 4^er (he return day of the writ of enqwry, 
enter a rule for judgment wih ihe clerk of the rviee, a» directed Fbt. 1 • 
j». 1&9| 200, wfticS wU expire in four dayt^ exdutiae if the day on 
which it wu entered. The form it ihe tame nt VoL 1. p. 200> only 
inttead of the word " Pdttea,*^ toy « Enquiry.** Call at the sAe- 
rif*t office, and the unit and inqwntion will he given to you. See 
the form ^ the tn^istttony. Tidd, Forme, 164. $ 17ii. The de- 
fendant is allowed these four days ta move to set aside the inqai- 
iition, or in arcest of judgment. As to the causes for which the 
court will set aside the inquisidoiiy tee pott^ Bk,. 4» Pt, 1, C^ d6» 
•* New TrW." 

FbudjudgmentJ] After the rule fbr judgment has ezpiredy if 
the defenduit have not moved to set aside the inmiisition or in 
arrest of iudgment, or if he have moved and the inquiadon be 
not set aside nor the judgment arrested, ^«t the inquitition stamped 
with a 10t» stamp; get the cotti taxed by the matter, andfnaljudg'- 
ment tigned, at upon a pottea; see Vol, 1. p. 200, 201 ; aid you may 
then proceed totueout execution. 

The entry of the judgment is thus : After the award of the \mk 
of enquiry on the roll^ as ante, p. 23, follows an entry of the re- 
turn of it and the finding of the uiquest, and lastly the entry 
of the final judgment as inordinary cases. See the form, Tidd^ 
Farmt, 259^4«. 10 Went. 430. 448. 442. 436. 456. If the roll 
have already been carried in, this entry will be made by the clerk, 
of the treasury,, upon your leaving the inquisition with him for 
that purpose; pay him It, 6d, But if the roll have not as yet 
been carried in, jfsu must get a roll,,as dinected VoL U-p. 134, and 
enter ihe proceedmgt on it, to the interlocutory judgment tneUince ;, 
after which enter the award <f tfte enquiry, the return, and fifud 
judgment, at above mentioned. Then docket your entry and carry in 
the roll, at directed VoLl.p, 134. 

If the defendant die, after interlocutory and before final judg- 
ment, and the interlocutory judgment be revived against the eze» 
Ctttor, Uc, and a writ of enquiry executed; the final judgment 
in that case must be against the executor or administrator, and not 
agyumt the testator oc intestate. 2 Samut, 1SL n,. 
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SflCT. 2. 

Writ of Enquiry m Debt on Bend. 

In tohdt caie$ neeeuary,'] **'lH all acdons in any oowt of record 
upon any bond, or on anj penal nim» for nonperibrmance of anj 
covenants or agreements contained in any indenture, deed, or 
writing/* (whetitier the corenant, &C be contained in the Bame, 
or in any other deed or writing ; 8 Bur, 824, 826; and the sta« 
tate extends to bonds, i&c* for Uie payment of money by instaK 
BMnts, 6 Eatt, 550. see 2 W, Bl, 706. 958, lor the payment of 
an annnity, S T. R. 126, for the performance of an award, 
6 £8rt,613. 14 Dost, 401, or £ot the performance of any other 
specific act, excepting for the payment of a sum of money in gross, 
and excepting the case of a bail bond, 2 B,Sf Pm 446, repleviii 
bond, 2 sitwtd.A 67,^ and the bond of a petitioning creditor, 7 71 jR. 
300. 5 East, 22)— i'- the plaintiff may assign as many breaches as 
he-shall tlunk fit| and the jury shall assess not only soch damages 
and costs as have heretofore been usually done, but also damagesfor 
■Bch of the breaches of covenants, ficc. as the plaintiff upon the trial 
oCthe issues shall prove to have been broken ; and the like j udgment 
shall be entered on such verdict, as heretofore has been usually done. 
And if judgment shall be given for the plaintiff on demurrer, or 
by confession or nil dicU, he may suggest upon the roll as many 
breaches as he shall think fit f upon which a writ shall issue to the 
sheriff of the county where the action i» brought, to summon a 
JQiy before the justices of assiase of that county, to enquire of the 
troth of those breaches and to assess the damages ;. in which ■ 
writ the said justices of assize shall be commanded to make return 
thereof to the court from whence the same shall issue, at the time 
mentioned in such writ. And in case the defendant, afler such ' 
judgment and before execution, shall pay into court to the use of . 
the plaintiff the damages assessed and costs, a stay of execution 
shall be entered on the record; or if by.jreason of an execution . 
the plaintiff shall be fully paid all the damages and costs and the 
charges of the executbn, the defendantV body, land, or goods 
shall be thereupon forthwith discharged fn>m the execution, which 
shall likewise be entered upon the record y but in each case the 
judgment shall notwithstanding reraun as a further security to 
answer to the plaintiff such damages as he may* sustain by any 
further breach of a covenant contained in the same indenture, 
deed, or writing ; upon which the plaintiff may have a teirefaeiat 
upon the said judgment. against tiie defendant, hb heirs, terre« 
tenants, or executors or administrators, suggesting other breaches 
of the nid covenants or agreements, and to summon him or them 
respectively to shew cause why execution should not be awarded 
upon the same judgment, in which there shall be the same pro* 
eceding as there was in the actkniof debt upon the said boiid>iiBf 
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Msetring of damages upon the trial of issues joined apom racb 
breaches, or enqdriiig thereof apou a writ to be awarded in man* 
ner aforesaid ; and upon payment or satisfaction as aforesud of 
such fature damages* costs^ and charges as aforesaid, all further 
proceedings on the judgment aforesaid are again to be stayed p 
and so totiu ^otiet, and the defendant's body, land, or goods 
shall be discharged out of execution as aforesaid. 8^9 W. 3. 
c. 1 1 . $ 8. The defendant, however, is accountable only to the 
extent of the penalty ; and at soon as that is recovered, ur if the 
defendant choose to pay it into court, the plaintiff can proceed 
no further, bat un the contrary may be compelled to enter satis* 
faction en the record. 1 Saund. 58 a. S W. BL 1190. 6 T. A. 
3()3. It has also been ruled that the statute is obligatory ; and- 
althougb it enacts that the plaintiff " may** assign, *' may" sug- 
gest, &c., yet the word " may" is compulsory, and the plaintiff 
mutt assign or sgggest the breaches, otherwise the proceedings 
will be erroneous. 6 T. R. 636. 538. 2 WiU. 377. Cowp, 359. 

Froceedingi after judgment fry defauU.'] Enter the proctedbigs on 
theroUt asm the case of a judgment by default in debt, omitting these 
word* in the judgment, " By the court of our said lord the king 
now here adjudged and with his assent; aad the said J^. S. in 
mercy, &c." Then, in a new paragraph, suggest the breaches fvn* 
which you uek damages; tee the form, 1 Saurnl. 58 6. Tidd, Forms^ 
866. $ 12. ^(>7- $ 12 a; and in the same paragraph enter a prayer 
for a xvrit of enquiry and an award thereof; tee the form, Ttddt, 
Fitrms, 266. $ 12. 2 Sound. 187 b. or it may be in the j'orm given in 
1 Sound, 58 d. Make a copy of the breaches, aJtd serve it on the 
defendanVt aUamey or agent, together vAth the notice of enquiry a« 
smte, p. 23. Then sue out a writ of enquiry, to be executed befort 
the chitf jmtice at the tiuhigs, or the judges of assiae at the assizes, 
according to the county in wfuch the venue was laid ; tee the form^ 
Ttdd, Forms, 160. § 9. 162. $ 10, 10 a. 10 Went, clxxxv. and see 
ante, p. 23; deliver it to the theriff, who will thereupon summon a 
Jury, will annex the panel to the xorit, and deliver the writ and panel 
to the associate. And lastly, you mutt make out a copy of the record 
on treble 6W. ttan.pcd paper or parchment, for the chief justice or 
judge of assize, and leave it with the mardial when you enter the 
cause for trial. When the cause is called on, the inquest is taken 
pKcisely in the same manner as a cause is tried at nisi prius. 

The plaintiff must prove the breaches assigned^ and the de- 
fendant is at liberty to controvert them. Als4) where, in debt on 
bond conditioned for the performance of covenants in an indenture^ 
&c. or of an award, judgment is suffered to pass by default, and 
breaches are suggested, the plHintiff roust prove the condiiiun of 
the bond, the award, indenture, &c. as well as the breaches as- 
signed. 1 Saund, 58 d. 

The associate will prepare the inquisition, {see the form tf the 
inquisiiiou and return, lidd, Forms, 165. $ 17 r), and have U 
idaled with the seal of the chief justice or juAtices of assixc,.aivi 
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tnoex it to the vtnt of enquify. Yoa may then proceed to tax 
year costs and sign judgment as directed ante, p. 96. 

Tlie remaining proceedings are entered upon the roll, thus: 
after the award of the writ of enquiry , make an entry of the retnra 
of it and of the inquisition ; tee the farm, 2 Savokd, 187 h, Tuld, 
Farms, 267. §12; then follows the judgment for the debt, da« 
mages, and costs, as in the usual form in debt; tee tkefarmp 
I &umd. 58 e; then an award of a writ of execution against the 
defendant's goods, lands, or person ; tee the farm, 1 Sound, 58 c; 
and lastly, if the writ be executed, follows the entry of the she- 
riff's return to the writ of execution, and of an acknowledgment 
of satisfaction by the plaintiff as to the amtmnt levied ; tee ike 
farm, 1 Sound. 58 c. llie judgment above mentioned includes 
the costs of the enquiry, but not the damages given by the in* 
quest. See 3 B. S; P. 607. The writ of execution must of course 
pursue the judgment, and be for the penalty, nominal damages 
and costs, but must be indorsed to levy only the damages given 
by the inquest and costs of increase, together with the reasonable 
charges and expeuces of executing the writ. 1 Sattnd. 58 b. 

The above proceedings are stated, upon the supposition that 
the plaintiff has declared as upon a common money bond ; but if 
he have set forth the condition of the bond in the declaration, and 
asslgued the breaches (which is not very usual, although perhaps 
in some cases advisable), then of course there is no necessity for a 
suggestion of breaches on the roll, &c. as above directed. 

Proceedings rfter judgment vpan a demurptr.'] The proceedings 
are the same as when judgment is allowed to pass by default. 
The judgment for plaintiff upon demurrer in debt is entered^ 
omitting the latter words of it, in the same manner as in the judg- 
ment by default above mentioned ; then follows the suggestion of 
breadies, if the breaches have not already been assigned in some 
of the previous pleadings. The remainder of the proceedings are 
the same as above stated. 

Proceedings upon issue JMned.'] The best way of declaring on v 
bond, &c. of the description above mentioned, particularly if ex- 
pedition be desirable, is, to set forth in the declamtion the con- 
dition of the bond, and assign the breaches ; and the defendant is 
then at once obliged to plead to them. But tlie usual mode of 
declaring is, to declare as upon a common money bond ; the de- 
fendant then sets forth the condition upon oyer, and pleads per- 
formance ; the plaintiff in hb replication states the breaches ; and 
the defendant in his rejoinder takes issue on them. As soon as 
issae is joined, the paper book with an award of a venire b made 
up, delivered and returned, in the usual way; and the bsue is 
tried as in ordinary cases. If the defendant, however, instead of 
pleading performance, plead any other plea which cannot lead to> 
an issue upon the breaches, hat upon which the plaintiff if he re- 
covers must have judgment quod recuperet, as if he pbad s judg- 
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. meat recoTered or llie like ; if in such a case tbe plaintiff bav6 
judgment, he must sue out and execute a writ of enquiry, in tbe 
same manner as upon a judgment by default. And the coorty 
upon application, have allowed the plaintiff to execute such a writ 
of enquiry, pending error upon the first judgment. 14 Etai, 401 • 

But if the defendant, to a declaration as upon a common money 
bond, plead uou ett factum, the plaintiff, in making up the issne, 
immediately after entering the plea, suggests the breaches, and 
then enters the award of the venire. 8 T. R. 355. 1 Esp. 277. 
Or if the issue have been already delivered without the sugges- 
tions, then take out a summons before a judge, for the defendant 
to shew cause why a suggestion of breaches should not be entered 
on the record; and if no cause shewn, deliver a fresh issue, in- 
cluding the suggestions. ST, R,2S5. and see Vol, h p. 132, This 
also is of course tried in the ordinary way. 

The verdict for plaintiff is the same as in ordinary cases ; bat 
ihejury must also assess damages for the breaches. 

llie judgment for plaintiff is, that he recover the debt, and Is, 
damages for the detention thereofi together with 40s. costs and^ - 
the costs of increase, the latter of course including the costs of the 
trial. 1 Sound, 68 b, Tlie writ of execution must pursue the 
judgment ; but must be indorsed to levy only the damages found 
upon the breaches, the costs of increase, and the expenses o£ the .. 
execution, as above mentioned. 

Scire facias.'] If after the first inquisition or trial, the defendant 
be guilty ofany further breaches, as^the statute says that in such 
a case tHc judgment already signed shall remain, as a security to 
the plamtiff, the plaintiff in order to obtain damages must sue - 
out a scire /aetof on tlie judgment, and thereupon suggest the 
fiirther breaches ; and apon the defendant'^ (deading thereto or 
making default, the plaintiff must proceed In the manner above 
directed. The judgment- will be the 9oromon judgment in scire 
facias, namely, an award of execution. The execution will be fo9^. 
the amount of the debt and costs, ns above mentioned ; but in- 
dorsed to levy the damages, and the costs of the tctre^^i<CMf,.on]y.^ 
Stepost^ BL 3^ Ft. 1, CA. 3. ** Scire fadat,** 
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Reference to the Mmter, 

As to the cases in which a reference to the master'mav be sub*, 
itituted for a writ of enquiry, su ante, p* i20» The mode of pro*- 
ceeding is thus : 

Make an affidavit of the cause of qfition, and that mterMmcmy 
judgment has- 6een npted; see theform^ Ttdd, Forms, 157. $ 3 «» 
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Jtmeg this affidavit to a motion paper, aad give it to emauH to 
to June the matter rrferred to the ma$ter; and the eaurt witl there^ 
upou gnmt a rule nisL In tlie case of bills of ezchaoge and pn>> 
nissoiT notes^ tius b ft motkm of ooone; it nny be nade on the 
same day the interlocutory jadginent is signed, 3 M. ^ S. 109. 
see 3 Smithy 179, or at any time afterwanb. Draw up the rule 
mt& the clerk rfthe rules, and serve a copy «fit on the drfettdanfe 
attorney; and it may be necessary to observe that no irregularity 
prerioos to the ja>.lginent, can be shewn as caase against it. 
1 fi,^ P. 369. If no cause be diewn, get emmsel to move to make 
the rule absolute upon an t^idavii of service. Draw up the rule, 
with the clerk cf thie ruUs ^ get it stamped with a I0#. stamp ; and 
take it to the master, who uili thereupon compute the sum due to the 
plaintiff for principal and interest, tax the costs and signjudgm 
ment,as wtentioned VoL 1. p. 901. You may then sue out CMciilasR. 
In the court of Common Pleas, it is necessary for tlie plaintiff to 
give notice to the defendant of the time appoiuted by the pn>tho> 
notary for 6ora|Miting the principal and interest, &c., in analogy 
to the practioe upon writs of enquiry ; 4 Taunt, 487 ; but no such 
nodoe is requisite in this court Imp, B, R. 496. Where it ap« 
peared npon affidavit that the lull had been stolen out of the at- 
torney's pocket* the court ordered the usual reference to the 
master, upon production of a copy . 3 Jtf . 4r & 98 1 • 

In vacation, this may be done by application to a. judge at 
chambers. For this purpose, take out a summons t» the defendant- 
to shew cause why it shoM not be nf erred to the master to compute 
frindp^and interest, 8fc* Serve a copy on the defendants attorney; 
andifnoucanse be shewn, the judge, upon your producing the qffi» 
damt above mentioned, wiU grant an order that the elerk rf the rules- 
do make out the rule* Gtt a motion paper signed by counsel, and 
take it, together with the order, to the clerk of the rules ; draw up 
the rule, and proceed as is above directed. 

If your roll have been already carried in, the clerk of the trei^ 
sury wilieater-the judgment, upon your leaving the rule, above 
mentioned, with him for that purpose. Otherwise you mutt get a 
roll, as direeted Vol,\ . p. 134, and enter the proceedings-upon it; see 
the form of the entryt Ttdd^ Forms, 257. §. 9. and see Vol 1. p. 134 ;. 
thm doditand carryin your roll, as directed VoL \. p. 134. see idso- 
Vol. !• p. 905, 206. Where the roll contained an award of a writ 
of enquiry, and afterwards an assessment of damages (as in this- 
eutry) by the court; upon ft' writ of error being brought for this 
cause, it was urged, on the authority of 7 T. A. 446, that by the 
award of the writ of enquinr the plaintiff had made his election 
to have his damages ascertained by a jury, and could not after^ 
wards retract, and have his damages assessed by the court. Ihe 
Qoort however affirmed the judgment 4 TomhU 148. 
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PART III. 



PROCEEDINGS UPON DEMURRER. 

Demurrer andjcinder.'] LET the draft of the demurrer, fa>kethei^ 
general or tpecial, he signed by counseL R. E. 18 C. 2. Engross 
U on 4d. Mtamped paper; and if it he a tpecial demurrer, or a general 
demurrer after a special plea^ file it in the office of the clerk of the 
papers, oho will make out a copy af it far the opposite attorney, if 
required ; but a general demurrer, in all other cases, is to be delivered 
to the attorney rf the opposite party, and not filed. 

If the plaintiff demuTi he may at once add the joinder in de- 
murrer* and proceed to make up the demurrer book ; so if the 
defendant demur, the plaintiff never files or delivers a joinder, but 
merely adds it in making up the demurrer book. Vol. I . p. 131. 
If the defendant however demur, and the plaintiff will not join in 
demurrer* the defendant's attorney may get a rule to Jtmi in de- 
murrer from the master ou the back of the demurrer ; take it to the 
clerk of the rules, who teiU enter it, and ufill mark on the back of the 
demurrer *' entered ;** pay him S*. Then serve a copy of it on the 
plaintiff's attorney or agent, thus: *' N. v S. Tuesday next after 
[&c.] to join in demurrer. Entered.** This role expires in four 
days exclusive aller service ; and if a joinder be not delivered or 
filed within that time, the defendant may sign judgment of nonpros^ 
See VoL ]. p. 1 25. Or, if the defendant wish the demurrer to be 
argued, he may make up the demurrer book, adding the joinder, 
and deliver it to the plaintiff's attorney, with a rule to enter tlie 
issue. See Fo/. l.p. iSl. 

Demurrer hook,'] The demurrer book is made up on 4cL stamped 
paper, written on one side only, in the same manner a» is directed 
VoL 1. p. 187, with respect to the issue. Where all the pleadings 
have been delivered to the attomies and not filed, and in the case 
of a demurrer upon a writ of error, sctre Jociat, or audita fuerela, 
12. 71 IS If. 3 (a), the demurrer book is made up by the attorney. 
But in all cases where any of the pleadings have been filed with 
the clerk of the papery be makes up the demurrer hock, upoa 
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mm X king fbrmahed irith a oopj of the declantkni, and of any of tiM 

*^ pleadiiigs which have not been filed with him ; pay kirn Sd. per 

ftiufir the whole book, and 4d. per folio m addithn^for mU the 

^eatings mbtequent to the declaraiion, beiidet ttamps. See VoL 1. 

p. idl. Deliver this demurrer book to the oppomU attanuy^ hamng 

fnt taken a copy thereof. 

The demurrer book is the same precisely as tiie usae or paper 
l»ok on an issue in fact, as far as the entry of the pleadings, in- 
doaye; tee Vol.l. p. 126 — 128; the conclusion being the oolv 
put in which they differ. The conclusion of the demurrer book 
is thus : « But because the court of cur lord the kutg ««w here, are net 
yet advited what judgment to give of and vpm the premtee, a day ti 
poen to the parties t^'oreudd, btfor'e our taid lord the king at Wett^ 

mincer, on next after ** [or, by original, " en — 

wheraover, A'c."] ** to have judgment thereon; Jar that the said 
t^vrt if OUT stud lord the king now here are not yet advised thereof, 
^c." See Ttdd, Forms, 1 94. $ 26. If there be also issues in fact, 
u well as the issue in law, and it is intended to try the Issues in 
fact before the demurrer shall be determined, then ioimediately 
after the entry of the curia advisari vtdt above mentioned, enter 
ui award of a venire as well to try the issues in fact, as to assess 
contingent damages upon the issue in law if it be foond for the 
plaintiff. See the form <f this award of the venire, Tidd, Forms, 
IBi. $ 8 c But if it be intended to argue the demurrer, hefore 
the issue in fact is tried, (which is much the preferable mode) 
then after the entry of the curia advisari vuU above mentioned, 
enter an award of the venire as to the issue in fact, as in ordinary 
cases. It may be necessary to observe, that in these cases aU 
the proceedings not only as to the issue in fact, but as tu issue in 
law also, must be entered on the nisi prius record when you are 
preparing tor trial of the issue in fact, in the same order they ap** 
pear in &e paper book. Imp. li. 11. 402. 

When there are thus several issues in law and in fact, it it 
optional with the plidntiff which he will have determined first'; 
9 T. JR. 394. S Sound, 300 n. 3 ; and he may make up his bsue 
or demurrer book accordingly. But it b much preferable, for 
many reasons, to have the demurrer argued first, as above men- 
tioned ; and where three actions were brought against three se- 
veral defendant^, for different parts they bad taken in the same 
transaction, in one of which issue was joined on a demurrer, and 
issues in fact in the other two, the court, upon application of the 
defendant, ordered the demurrer to be argued first, as the point of 
law involved in it was the fuundatiou of the plaintiff's right to 
damages in the other two actions. 13 Fmt, *ll. Where there 
are several issues in law and fact, and the issues in fact are tried 
first, if the plaintiff be nonsuit, contingent damages cannot be asr 
iessed for him on the demurrer. 1 Sir. 507. 

When the clerk of the papers makes np the demurrer book> 
be gives a rule in the margin to return it, as mentioned Vol, 1 . 
p. 130 1* and if the defendant do oot return it within the tiott 
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limited by the rale, the plaiotiiF may ngn judgment Where the 
defendant has pleaded a special plea or special demarrer, we have 
seen {Vol. I . p. 124) that when the paper book is delivered to hiniy 
he may strike oat the special plea or demurrer, and return it with 
the general issue or a general demurrer; in which ease the plaia- 
tiff's attorney must make up the issue or demurrer book again, 
and deliver it to the attorney of the defendant VoLl,p, 1 132. 
If you suspect that this will be the case, however, as where yoo 
tiiink that the defendant has demurred merely for the purp(»e of 
gaining time, you may rule him to abide by his demurrer, as di* 
rected Vol, 1. p. 124. What has now been said, is confined to cases 
where the defendant has pleaded or demurred specially; for he 
cannot waive a general issue or general demurrer in this manner ; 
JR. T. 5 ^ 6 G. 2 (b). 1 WiU. 29; at least without the leave of 
the court. See Vol, 1. p, 123. Also, when the plaintiff, in an issue 
in fact, adds the smUiter to the replication, and makes up and 
deUvers the paper book, the defendant, we have seen {VoL I, 
p, 132) may strike out the similiter and demur ^ and, having in- 
dorsed on the paper book a notice of his havmg filed a demurrer 
in the. office ot the clerk of the papers, (see tkeform, Tldd, Farmr, 
195. i 28. 1 SelUm, 397) he must return it to the plaintiff's at- 
torney within the time limited for that purpose. The plaintiff 
must then get the demurrer book made up by the clerk of the 
papers, and deliver it to the defendant's attorney, who must re- 
turn it within 24 hours ; but still, it seems, if the demurrer have 
been special, and the defendant have not been ruled to abide by 
it, he may strike out all the special pleadings, and plead the ge- 
neral issue or a general demurrer, as above mentioned ; Tidd^ 
667 ; in which case the plaintiff will have to make up the issue or 
demurrer book a third time, and deliver it to the defendant's 
attorney. 

As soon as the defendant has returned the demurrer book, get 
a rollf as directed VoL 1 • p, 134, dnd make an incipitur of the istue on 
t(; make out your docket paper; and take it, the roU, and the de^ 
murrer hook, to the clerk of the judgments, who will mark the roll and 
enter the docket. See Vol, 1 . p. 1 34. But if the pluntiff will not 
enter the demurrer thus on record, you may get a rule from the 
master on the back of the demurrer book, or (if that have been re^ 
turned) on a separate piece rf paper, to compel him ; see the form, 
TiMi Fvrms, 195. § 29 ; enter it with the clerk <f the rules; pay 
9s. ; and serve a copy of it on the plawtijf^s attorney or agent, U 
the plaintiff do not enter the issue withm the time limited by thb 
rule, the defendant may sign judgment of nonpros. Vol, 1 . p. 133. 
Or, where the plaintiff has demurred, and the defendant joined 
in demurrer, if the defendant wish the demurrer to be argued, he 
may rule the pluntiff to enter the issue, as above directed ; If, E. 
11 JV.S, see the form of the rule in this case, Tidd, Forms, 195. 
§ 30. 1 SeUon, 337 ; and if the plaintiff do not enter it within the 
time limited by the rule, the defendant's attorney may enter it, 
«nd proceed to argument. R, E. 11 If. 3. 
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Argument.'] When the issue has been entered on the roll, cither 
party may move for a cancVuim. See Barnes, 163. This is a 
modon of coarse, and requires only counsel's signature. Get the 
moHon paper signed by counsel, and take it together xnith the roll to 
the clerk of the papers, who will mark the record " Read," and sign 
his mUiab on the motion wsper ; pay him 1 /. 6d. Then take the mth 
tion paper to the clerk ^the rules, and draw up the rule for the con* 
ciUm; pay 6f. 6J.; see the form, Tidd, Forms, 555. § 75. And 
lastly, take the rule to the clerk of the papers, who voill thereupon 
enter the cause for argument; pay him Ix. Serve a copy of the 
rule on the opposite attorney. See 2 Str. 1242. and see R» M, 30 
G. 2. r. 2. 

Copies of the demurrer book on unstamped paper, must next be 
delivered to the judges : by the plaintiffs attorney, to the chief 
justice and senior judge; and by the defendant's attorney, to the 
other two judges; as directed Vol. 1. p. 191, 192. If either party 
ne^ect to deliver the books, and the other deliyer all, the latter 
it seems may move for judgment upon the demurrer without ar« 
gument, for the former cannot be heard. 1 Sellon, 336. and see 
R. M. 17 C. 1. See 1 B.^ P. 292 contra. The party demur- 
ring must enter the exceptions intended to be insisted on in ^gu- 
ment in the margin of the demurrer books he delivers to the 
judges, JR. 3f. 38 G. 3} and should leave copies of such exceptiona 
with the other two judges. Per Lawrence J. I Smith, 361. A. 
copy of the demurrer book should also be made out for counsel^ 
to which you may add such observations as you think necessary. 
Mark on the back of it whether the demurrer will be argued, and. 
when. 

Afterwards, upon some Tuesday or Friday in the term, (see 
Vol. 1 . p. 36) the demurrer will be called on for argument, in the 
order in which it stands in the paper. If there be no argument^ 
the counsel moves for judgment, as of course. But if argued, the 
counsel for the party demurring is first heard in support of the 
demurrer; next, the counsel for the other party is heard in an- 
swer; and lastly, the former counsel is heard in reply. One 
counsel only on each side (usually the junior, where there are 
more than one,) is allowed to argue the demurrer. The court 
then deliver their opinion ; according to which, the judgment is 
afterwards entered for the plaintiff or the defendant, i^ay the 
erier of the court 4s. 

As to the cases, in which the parties will be allowed to amend 
after ir demurrer, see Bk. 4, Pt, 1 , Ch. 27. Under particular 
circumstances also, the court have allowed a party to withdraw 
his demurrer, and to plead de nam, even after argument. 4 T. R. 
690. Say. 316, 317. Barnes, 155. but see Say. 117. But if 
there be issues in law and in fact, and the latter be tried first and 
contingent damages assessed as to the demurrer, the court, it 
seems, will not in that case allow either of an amendment, or o$ 
tjb^ demurrer being withdrawn. 1 QKr.322i, 
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Judgmeni,"] Judgment upon demurrer is interlocutory or finals 
in the same manner and in the same cases as judgment by default. 
See atUe, j>. 9. 19. 21. If interlocutory, draw up the rulejbrjudg' 
inent with the clerk of the rules: pay 6s.; aitd proceed to execute 
your writ of enquiry, or to have principal and interest computed 
by the master, and to sign final judgment and tax your costs, as 
directed ante, p, 22 — 26. SO. But if the judgment be final, sign 
it with the clerk of the judgments, as directed ante, p, 10. 17, for 
which the rule above mentioned will be his authority. As to the 
necessity of suggesting breaches upon the roll, after judgment upon 
demurrer in debt on bond, and the mode of making the suggestion 
and of proceeding to enquiry thereon, see ante, p. 28, 29. 

In entering the judgment on the roll,, if there be but a single 
issue, then immediately after the curia advisari mdt which con-> 
eludes the issue, enter the appearance of the parties, and the judg- 
ment. See 1 Salk. 402, 2 L. Raym. 821. See the form of the 
judgment Jor plaintiff on a demurrer to a declaration, Tiddf 
Forms, tt6. $ 32. — the like on a demurrer to a replication. Id.. 
291.. § 33. 10 Went. 455,'— the like, on a demurrer to a repiica^' 
turn in debt on bond, suggesting breaches, Tidd, Forms, 292. 
§ S3 a. As to the judgment for plaintiff upon demurrer to a plea 
in abatement, see ante, p. 3 ; and see the form of it, Tidd, Forms, 
294. $35. 1 Went, 67. 7 Jd. 347. LiU. Ent.5, If the judgment 
for plaintiff upon the demurrer be merely interlocutory, and a writ 
of enquiry executed, then follows on the roll the award of the writ 
of enquiry, an entry of the return of it and the finding of the in- 
quest, and lastly an entry of the final judgment, as mentioned ante^ 
p. 26. 

]^ut if the judgment on a single issue be for the defendant, then 
immediately after the entry of the curia advisari vuit, as above, 
enter the appearance of the parties, and a judgment of nil capiat 
per breve. See the form on demurrer to a declaration, Tidd, 
Forms, 317. $ 69 a« — the like, on devkurrer to a plea. Id. S17« 
§ 70. This is of course a final judgment, and gives t^e defendant 
his costs. 

Where there are several issues in law and in fact, if tl^ issues in 
fact were tried before the determination of the demurrer, then im-* 
mediately af^er the award of the venire, as mentioned ante, p. 33,^ 
enter the processu continuato and postea, as directed Vol, I . p. 206. 
Then enter a continuance of the issue in law by a curia advisari 
vult, then the appearance of the parties, and judgment upon the d^ 
murrer ; and lastly the final judgment If continuances become 
necessary, owing to the different times at which the issues are 
tried, respectively, continue them alternately, the issue in law by a 
curia advisari vvdt, and the issue in fact by vicecomes rvm misit 
breve* See the form of these continuances, 2 SQv,nd. 299, 300, 
Tidd, Forma, 287. $ 32 a. 

But when, of several issues in law and in fact, the issues in law 
bave been tried firsts aqd found for the plaintif!^ then imm^iateljp 
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after the award of the venire^ as mentioned anUt p, 33, yoa enter 
ccmtinuances alternately, of the issue in law by curia advisari vultf 
and of the issue in fact by vicecomes non misit brevet down to the 
day on which the demurrer is determined; then enter the judg^ 
ment on the demurrer; then an award of 2l venire as well to try 
the issues in fact as to enquire of the damages upon the issue in 
law; then the processu contmuato and pottea, as in Vci. 1. ji. 206; 
and lastly, final judgment. Seethe form ofthii entry, 2 Sound, 
299—301. Ttdd, Forms, 287. $32^. But if the plaintiff be 
content to take damages upon the judgment on demurrer only, he 
may execute a writ of enquiry as to that judgment, or, in the case 
of a bill of exchange or the like, may have it referred to the master, 
and he may enter a nolle prosequi as to the issues in fact 1 Sound, 
109 n, 1. and see I Str, 532. 1 Salk, 219. see a form ofajudg" 
ment on demurrer to the \st, 2d, and 3d courUs of the declara- 
tion, on which damages were assessed by the court, with a noUe 
prosequi as to the remaining counts, Tidd, Forms, 290. $ 32 c— 
the like, on demurrer to the first count of a declaration, with a re* 
licta verificatione and remittitur damna as to the other counts. Id, 
289. § 32 b. — the like, on demurrer to a rejylication to one o/*se- 
veral pleas in trespass, with a relictd verificatione as to another. 
Id. 295. $34. 

^ If a defendant plead several pleas to the same or sefveral counts 
of a declaration, and the plaintiff demur to some of the pleas, and 
take issue ypon others ; if the defendant succeed upon any of the 
pleas demurred to, and that plea be an answer to the whole action, 
the plaintiff shall not have judgment upon the issues in fact should 
they be found for him ; but the only judgment that shall be en* 
teied is, nil capiat per breve, \ Saund, 80 n» 1. 2 Sur. 753* 
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PART IV. 

FROCSEDINGS UPOK KUL TIEL KXCOBO. 



CHAPTER I. 

When a Record of the same Court is pleaded. 

Issue, j;c.] WHEN the plaintiff replies niU iiel record, or re- 
plies to a plea of nvl tid record, he concludes his replication that 
the record may be inspected; and a day is accordingly given to the 
parties for that purpose. See 7 TauvU, 30. As this completes 
the pleadings, you may get the clerk of the papers to make up the 
paper book, which must be delivered and returned as in o^inary 
cases. The paper book is the same in form, as in an issue triable 
by the country, {see Vol, \,p, 126) excepting the conclusion. S^ 
the form of the conclttsion (f the issue, when it is not to be deter- 
mined in the same term, Tidd, Forms, 194. § 6.— 4Ae like, on 
replication to a plea of nul tid record. Id. 193: § 22,— -the like on 
a replication of niU tid record. Id. 1 94. § 24,'— the like, where 
there are several issues, one triable on nvl tid record, the others 
tridble by the country. Id, 184. $ 86. 10 Went. 390. The paper 
book is made up by the clerk of the papers in all cases, excepting 
where nul tid record is pleaded to a declaration in debt on a judg- 
ment or recognizance ; in which case the plea is to be delivered to> 
and the issue made up by, the attorney. Vol, 1. p, 122. 

The plaintiff, however, instead of replying nul tid record, may 
demand of the defendant a note in writing of the term and number 
roll whereon such judgment or matter of record is entered or filed, 
or in default thereof the plea is not to be received, and the plain- 
tiff may sign judgment R. T. 5 ^ 6 G,2 (6). Keilw. 95, 96. 
Carth. 454. 517. 1 X. Raym, 547. 550. 2 Id, H79. 2 Sir, 823. 
1 Saund. 92 (n). But this cannot be done, when the defendant 
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pletdt a recetd of another coart ; which is the reason tint, in plead* 
W the sham plea of jademeat recovered, it is always a judgment ' 
oraiiodier court that is pleaded. 

/Where the {^aintiff replies ntd tid record, he may obtain from 
ike matter, on the back of the paper book, a rule to produce the 
record; enter it with the clerk Jf ike rules; pay 3f.; end serve 
copy if it on the defendant't attorney. Or when tiie pidntiff 
replies to a plea of mil tiel record, he must give notice in writing 
to the defen<Mint's attorney that he will produce the record on a day 
therein mentioned, being a day certain if the action be by bill, or 
a general return day if Uie action be by original. Tiddj 680. 

Get a roil, and enter aU the proceedings upon it ; docket your 
entry, and carry in the roll; as directed VoL 1. p. 134. 

TriaL] Lst the party who has to produce the record, bespeak it 
at the treasury, and desire that it may be brought into court; pay 
4s. 6d. Then upon the day appointed by the notice or ruie abooe 
mentioned, let the plaintiff give the paper book to one cfthe criers m 
court, who will tliereupon make proclamation to produce the record ; 
pay is. 6d. ; and the party who has to produce the record, mutt get 
one of the criers to bring the roll into court. If the record be not 
produced, or if produced and found not to maintun the plea, 
judgment of failure of record is given for the opposite party ; 
otherwise judgment that the party hath perfected the record will 
be given for the party who pleaded it. 

Judgment is interlocutory or final, in the same manner and in 
the same cases as judgment upon demurrer or default. See ante, 
p. 9. 3G. If interlocutory, make an incipitur on a Ad, stamp, and 
take it to the clerk of the judgments, as directed ante, p. 10, and he 
wiU sign judgment. Then proceed to sue out and execute your writ 
cf enquiry, aiul agn final judgment, as directed ante, p, 22—86. 
But if your judgment be final, enter a rule for judgment, as upon a 
postea; see Vol. 1. />. 199; make an incipitur on a 10s. stamp, and 
take it to the clerk of the judgments, who wUl^gn the judgment ; then 
take it to the master, who will tax the cuts, and mark them on the 
judgment paper. You may then sue out execution. See the form of 
judgment for plaintiff, on plea (fnul del record in debt, Tidd, Forms, 
294. § 36. 10 Went. 456.— t/ie like on replication of nul tiel record 
in assumpnt, Tidd, Forms, 295. § 37. and see Id. 260. $ 9* b. 
Judgment upon replication of nul tiel record to a plea iu abate- 
ment, is, we have seen, not final, but merely a respondeas ouster, 
Ante, p. 3. 

Judgment for the defendant is of course final, and signed on a 
lOs. stamp as above directed, a role for judgment having been 
previously given. See the form of entering it, Tidd, Forms, 318. 
$71. 

In entering the proceedings upon the roll ; if the issue be single, 
then immediately after the conclusion of the issue, enter in a new 
pamgraph the appearance of the parties and the judgment, as in 
the precedents above referred to; and if the judgment be inter- 
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locutorji and a writ of enqnii^ have been executed, enter the 
award of the writ of enquirv, the return to it, and the finding of 
the inquest, and lastly the nnal judgment. But where there are 
seTeral issues, some to be tried by the record, others by the 
country, the entries may be made in the manner directed ante, 
p. 36, 37, as to proceeaings upon a demurrer ; and see Tidd, 
Forms, 184. $ 8. 6. 



CHAPTER IL 



WTien a Record ^ another Court is pleaded, 

iJiftt^.] Let the issue or paper book be made up and deliTered* 
as directed in the last section. See Barnes, S35. 2 WiU. 13. See 
the form of the conclusion of the issue^ on revlication to a j^ea 
of md tiel record of a judgment, ^c, in a different court, Tidd, 
JForms, 1 94. § 2S. — the like, on a replication of nul tiel record. 
Id, 194. § 25. — the like, where the issue is not determined the same 
term, iii. 194. $ 26. You cannot in this case demand a note in 
-writing of the term and number of the roll, &c. as mentioned in 
the last chapter; but you must plead nvl tiel record, and so pro- 
>ceed to triaL 

Certiorari.'] The Only way of bringing in the record, is by writ 
of certiorari. 2 Bur, 1C34. This writ must be sued out by the 
party who has to produce the ^eoord, directed to the chief justice 
judge, or officer of the court below, in whose custody the record 
is supposed to be. It may be sued out either in this coiirt, t)r with 
thc'Cursitor; if the latter, it is an original writ, tested in or out of 
term, returnable on a general return day, and made out by the 
cursitor, upon your furnishing him with a prtecipe ; if sued out in 
this court, it is a judicial writ, tested in the name of the chief 
justice on some day in term, and retumalde on a general re- 
turn day in actions by original, or on a day certain in actions by 
bill, and signed and sealed as in ordinary cases. It is sufficient to 
return the tenor of the record, upon this writ, without certifying 
the record itself. S S(dk. 296. Gilb. Execution, 143. 

Trial, ^c."] Give notice of your bringing in the record, or 
rule the other party to bring it in, and proceed to triali judgment, 
^. as Erected in the last chapter. 
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PART I. 

FKOCnOXKGt IK FAETICULAA ACHOVS. 



CHAPTER L 
^fectmetUm 



0ICV. 1. Proceedingt m ^dmentf in ordinary Cases. 

2. Proceedings in ^jectmenty on a vacant Possession. 
S» Proceedings in ^echnent, for nonpayment fjf Rent. 
4. Action for mesne Profits* 



Sect. 1. 
Proceedings in ^fectment, in ordinary Cases. 

AN actual entry upon the premises sought to be recovered, (or 
a ckinif when an actual entry is impracticable), or a notice given 
to the tenant to quit at the end of his year*s tenancy, is in some 
cases necessaiy, before an action of ^ectraent is commenced. 

An actual entiy into lands is only necessary to avoid a fine with 
prochimations, SStr.lOS6. 4Bro.P.C,353. Doug. 485. WiOes, 
182. 7 T. R. 433. 1 Sound. 319 6, ^c. 9 East, 17, and in the 
cases of vacant possession mentioned m the nextjsection ; in all 
other cases, the entry's being confessed, c^cording to the terms of 
the consent rule, is deemed sufficient Tois entry must be made 
within five years after the fine has been levied and the proclama- 
tions completed ; provided the party be not an infant, or a married 
woman, or insane, or beyond sea, at the time, and then within five 
years after the disability ceases. 4 H, 7. c. 24. In all other cases, 
an entry must be made withii) 20 years after the right of entty ac- 



Ijfeetmeni. 4S 

eiued, vnless the party labcmr uoder some of the above ^nhiUtieib 
91 J, 1. c 16. But an gectment lies only where the party bring* 
iog it has a right of entiy ; and this statute having taken away hif 
r^ht of entry after twenty years, consequently SO years is the 
tone Umited for bringing an ejectment. See upon this iutffectt 

1 L. Raym. 716. 2 Salk.422. 5 T.R.172, 173. 9^. j* P. 54S. 

2 W. Bl, 690, 5 Buru 2604. 1 Taunt. 57^. S Taunt, 441. 
6 Easty 80. 2Str.\ 142. 1 X. Raym, 74a 1 &n«nd. 31 9 c. And 
fay 44* 5 ^. c. 16. § 16, no entry or claim shall be of force to 
avoid a fine with proclamations, or be sufficient within the above 
statute 21 J, V, c* 16, unless the action be commenced within one 
year afterwards. These statutes are never specially pleaded in 
gectment, but may be given in evidence under the general issuer 

A notice to quit is necessary, in order to determine a tenancy 
firom year to year. The notice must be to quit at the end of the 
year of the tenancy, and must be given at least 6 months previously : 
as, if the tenancy commenced on the 25th March, the notice must 
be to quit on the 25th March, and must be given on or before the 
S9th September preceding. See I T, B, 160. 3 WU$, 25. 1 H* 
Bt. 97. 2 New Hep, 330. 1 Taunt. 555, 3 A i P, 39a 
ST,B. 13. 4/d.361. Cowp,243, J)ot^.2l, 1 T. U. 379. 7 Id, 
63. 2 Sid, 20. 6 T.H. 83* 219. 2 East, 237. 7 Id, 552. 10 J<t 
13. 11 j£2. 312.408. 12 Id, 57, 13 Id. 405. 14/^234. 

Declaration.'] Make out a draft of the declaration, and add m 
notice to appear at the bottom of it. See forms of the declaration 
and notice, Tidd, Forms, 669. § 15. — 677. $ 20. 10 Weni. 
41 — ^52. If there be any difficulty as to the demises, it may be 
prudent to get the declaration drawn by your pleader, or drawn or 
settled by counsel. If the venue be laid in London or Middlesex 
(and it must of course be laid in the county in which the premises 
lie, unless otherwise ordered by the court), the notice should require 
the tenant's appearance on the first day of the next term, that is, 
the first day in full term, and not the essoign day. 2 Str. 1049« 
But if the venue be laid in any other county, the notice should be 
for the next term generally ; and where it was for the next issuaUe 
term, (which was not the next term, another term intervening), 
the court of Common Fleas held it to be sufficient. 4 Taunt, 
738. If the title of the declaration appear to be precedent in point 
of time to the demise, &c. it is not materiaL After the dre^ qf 
the declaration has been prepared, engross it on 4d, stamped 
paper, and make as many copies of it also on 4d. damped paper, 
ag there are tenants in possession of the premises in dispute i and 
let a cojty be served on each tenant. See 1 £*ji;P, 369. Lofi, 
301. 

The declaration should, regularly, be served either on the tenant 

himself, or on his wife: 2 fT. Bl. 800. Barnes, 178. 194. 2 Wits. 

263. 2 J9. 4f P. 55, 1 New Rep, 306 : on the tenant himself, it 

may be served sny where; Tidd, 435. 2 SeUoTi, 96; on the -wife, 

it may be served either on the premises^ or at the husband's house; 

D 2 
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6 T. R.'reS. 2P. j> p. 55; but in all other caees, it must fie 
served upon the premises. It is not necessary to the yalidity of 
the service, however, that the tenant or his wife receive the copy 
of the declaration ; it is sufficient if it be tendered to him or her ; 
after which it may be left for them at the place where the tender 
was made. Barnes, 185. 174. 180. and see 2 WiU, 263. 1 SVr. 
575. 8 Bur, 1116. Service on the churchwardens and overseers, 
in ejectment for a house rented by the parish for the purpose, of 
harbouring some of tlie parish poor, has been deemed- sufficient. 
Barnes, 181. 

If the tenant or his wife be not at home, the declaration may be 
served on their child or servant ; and if it afterwards appear from 
the acknowledgment of the tenant himself that he received the de- 
claration before the essoign day of the term, the service will be 
deemed sufficient. 14 East, 441. See Barnes, 183. 1 H. J9L 
644. But the wife*s acknowledgment in such a case will not be 
sufficient. 1 J9. ^ P. 384. In such cases, where the declaration 
IS not served personally on the tenant or his wife, the manner in 
•which it was served should be stated to the court, when you move 
for judgment against the casual ejector. 

In many cases it happens that service of the declaration and Ho^ 
•tice, as above directed, is impracticable, either from the tenant's 
absconding, or from other causes. In such cases, the service should 
be made in the best manner possible under the peculiar circumstances 
of each case ; as by serving the declaration t)n some one of the 
tenant's family upon the premises, or by affixing it upon some con- 
spicuous part of the premises if there be no person in possession. 
Then move the court for a nde to skew cause why the service in 
question should not be deemed good service, and that leaving a 
copy of the rule with some person on the premises^ or affixing it 
upon the outer door if no person can be m>et with, shall be deemed 
good service of the rules see the form of the rule, Tidd, Forms, 
682. § 29. 6*83. § SO. JDraw it up with the clerk of the rules, 
and serve a copy of it in the manner directed by the rule:, and 
if 710 sufficient cause be afterwards shewn, the court will mxtke 
the rule absolute upon an affidavit (^service. See 1 Str, 575, 

Mardw. 164. 2 Bur. 1181. 1 /r.JB/.290. 317. 1 New Rep. 293. 

^Where the tenant in possession was a lunatic, and the declaration 
was served on a person who resided with her and transacted her 
business, (no committee being appointed), the court granted a rule 
to shew cause why this should not be deemed good service. . Barnes, 
190. See LoJP, 401. 

Care must be taken to serve the declaration before the essoign 

. day of the term. Barnes, 172. 14 East, 441. In serving it, the 
notice at the foot of it should be read over and explained, or at least 

■' the purport of it should be signified, and the nature and meaning 

: of the service explained, to the person upon whom it is served, so 
as to be fully understood by him. "Where a declaration was ten- 

■ dered to the tenant's wife, in her shop upon the premises, and the 

. person serving it attempted to read to her. the notice, but she re- 
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filled 1o hear it, and left the shop; and the declaration and noti<!0 
were thereupon left in the shop : the court were of opinion that the 
notice should have been read aloud in the jriiop, but granted a rule 
to shew cause idiy this should not be deemed good service. 2 Wils* 
S63. And in another case, when the attorney, after explaining the 
contents of the declaration to the tenant's wife^ was proceeding to 
read the notice, but she said she could read it herself, and ran her 
eye over it as if she read it; this was .holden to be si^cient. 2 1F» 

After serving the declaration and notice^ engrou an affidavit 
•f the service on a 2s, 6d, stamp, and let U be swam before a 
judge in town or a commissioner in the country g see thejorm^ 
Tidd^ Forms, 677. § 21 . — the like u^tere there are several tenantSf 
Id, 678. § 22. — the like where' the declaration was served on one 
tenant, and on the wife qf another, Id, 678. § 23. It may be 
made either by the person- who actually served the declaration, or by 
one who was present at the time of the service. 2 B,^ P. 120. 
When the declaration has been served on the tenant in possession^ 
it must appear from the affidavit that he was '* tenant" in posses- 
non; merely stating a service on the "person" in possessioni 
would be insufficient Tidd, 435. The affidavit must also be cer- 
tain and positive. Therefore an affidavit of service on J, 5. tenant 
or C, his wife, was holden bad ; Barnes, 173 ; so,, of service on the 
wives of A, & B,, ''who or one of than are tenants,'* is bad. Id, 
174. • But an affidavit of service on the wife, **as she informed 
deponent, and as he verily believes," has been deemed sufficient. 
Barnes, 194. Where the service is good, but the affidavit defective, 
the defect may in general be remedied by a supplemental affidavit. 
2.StMon,99. Tidd, ^6. 

It the declaration be defective, the plaintiflF^may have leave to 
amend it, even after plea pleaded. Thus leave has been given 
to amend the declaration, in the venue; Imp, CJ7.636; in the 
demise; 4 Bur, 2447. 2 Id. 1162. I Id, 665', in the term sUted 
in the demise; 2 W. Bl. 940. and see Cowp. 841 ; in the parcels ; 
Pr, Beg, 16; and the notice at the foot- of it, in the time of ap- . 
pearance, 7 2\ jB.469, and in the name subscribed to iu 3 T. A* 

Judgment against the casual ejector,"] If the tenant, upon whonT> 
the declaration and notice were served, do not take steps to have 
himself made a party to the action, the plaintiff becomes entitled to 
judgment by default against the casual ejector. The motion for 
this judgment must be made some time in the term in which the 
tenant was required by the notice to appear ; 1 8alk, 257. R. T. 
18 C/2 (a) ; in town causes, it is usually made at the beginning of 
the term ; in country causes, usually at the latter end of the term. 

In order to move for judgment against the casual ejector, annex 
the affidavit of service to the dedaration, and indorse on them 
** To move Jitr judgment against the casual ejector i" get it signed 
by counsel. The motion paper 'requires only counsel's signature, 
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if tlM dacfaradon have been negdariy served mi the teiMnt or hb 
wile; hut if the senrfoe were in any other manner, the motioii 
■rait be made in coore, and the peiticolar oMuuier of the lerrice 
mentioned. See mm, p. 44. 

Tkke the metien paper to the clerk ef the rukt, and dram up tAe 
fmk ; pay Mm 7<., and 6d. fmt eotry teamt e^ tht Jitti. Tlus b 
a role niri, for judgment onleM the tenant i^all appear and plead 
wkhin the time therein mentioned ; ete the farm, at te the vhele tf 
ihepremites, Ttdd, Fonu, 681. $ 86.~^Ae like, as to part. Id. 689* 
i S7^— 4/i« Uke, where part rf the premuet are toaanted and pari im- 
leaoated, id, 683. $ 88. One role is saffident, where there am 
several tenants, aithoogh the name of each tenant were separatelw 
prefixed to the notice served on him, instead of the names of all. 
7 T. R, 477. This role most be drawn op and taisen from tlie 
ofioe of the derk of the rules, within two days aAer the end of 
tile term In which it was moved for; otherwise it shall not be drawn 
ap or enterbd, nor shall any farther proceedings be had in lodi 
eiectment. B' M, 31 O. 3. r. 1. 

At the expiration of the time limited for the tenant's appeaiw 
■nee* {vide iifrd). Search tAe books at the judgi^s chambers far a 
piea and consent ruie upon the part of the tenant ; and if none ba 
filed, then make an incipitur on a 10s. ttempfd paperj^ and an tnci* 
piCiir on the roU {as m other eases rf judgment by default, whenfauU^ 
me ante, p. 1 ;) and upon produeiug your rule Jar judgment, the 
derk of the judgments mU signjudgment. Pay him 4s. Sd. Coni» 
moil bail must previously be filed for the casual ejector. R, IdL 
93 C. 8. 12 SelUm, 100. See the form of judgment by original, 
with a remittitur damna, Tidd, Forms, 684. § 3l.— tAc kke 1^ btU, 
Id. 685. § 3S. There is no distinction, in point of efiect, hetweea 
this judgment and a judgment obtained upon a verdict agahist 
the tenant or other person claiming title. 

When judgment agafaist the casual ejector has been signed* 
make out a precipe for a writ vf possemon ; engrom the writ on 5t. 
#tfinqied parchment; see the form, Tidd, Fbrms, 703. § 61 — 63 ; 
and get it signed ; pay U. 8d. ; and sealed, pay 7d. Take the 
writ to the ta/enjfU sjjUcet and get a warrant on it; and gioe |A# 
warrant to an officer to exeatte^ As to the execution of this M'rit, 
vide post. At any time, however, before the writ of possession i& 
executed, the court, or a judge in vacation, upon an affidavit of 
merits, may stay the proceedings, and let in the tenant or other 
person claiming title to defend the action, by obliging the plaintiff 
to acpept a pl^; 1 Sidk^ 117. 2 Id. 516. 9 Str, 975 ; but in 
no case will the court grant this indulgence to parties, aftef< 
exeqution executed. 3 Tawit. 506, 

Appearance and plea by tenant J] The appearance is entered and 
plea delivered, either by the tenant upon whom the declaration 
and notice were served, or by his landlord, or by both jointly, 
or by some other person claiming title to the premises. In toims 
^unMj^ where the not;ice re^uirt^ tUe <en^t tfx appear on tl^ 6jfA 



diy of the terra, he is allowed foar days after the rule lor jodgmcott 
already mentioned, has been drawn up and entered, toappear and 
plead, provided the rule be drawn up and entered beibie the last 
four days of the term ; or if drawn up and entered wittun the 
last £Hir days of term, he has until two days before the essoign 
day of the following term allowed him. But if the notaoe were te 
i^pear generally of the term, he sh^ have the entire of the term 
to appear and plead. In ootiiifry cotuer, the tenant, &e> has until 
£Mir days exclusive after the usuable term previous to the assises^ 
allowed him for the same purpose. See Say, 303. Bamee, 1 86. S5(K 
It mast be remarked, however, that a tenant is not bovnd 
to appear, even although his huuUord offer to indemniiy him; 
Bemee, 173 ; nor can the landlord appear and defend the eject* 
ment in the tenant's name, without lus consent. /d« 178. The 
landlord however may have leave to appear and defend the ao^ 
tion in his own name, as shall be stated presently; and for this 
purpose the tenant, when served with a declaration in ejectment^ 
IS boond to give immediate notice thereof to his landlord, under 
pain of forfeiting three years improved rent of the premises^ 
II G. 2. c. 19. $ 13. SeelTR. 647. On the other hand, if 
the ejectment he brought by the landlord or any other person 
dainung under him, the court will not let the tenant in to defend 
the action on any supposed defect of title. 9W,BLl 359. 

Tlie mode of appearing for the tenant is thus : Get a blank osn* 
jent ru2e, wutamped, et the ttatkner's, andJUl tt up; uethe fofm, 
Ttdd, Forme, 686. § 33. 8 SelUm^ 103. ff the geetment be upom 
a stmoeed original, strike out the toords, ** and file common bail,** 
m ike printed fomif and instead efthe word " biU," insert " writ." 
In the nusrgin insert the ftarcds stated in the dedaration, or such 
pari efikem at the tenant drfendsfor. Let the drfendan^s attame^ 
sign the rule, leaving room above his signattwefor that of the attorney 
for the plaint^. Take this rule, U^her with the memorandum ef 
your warrant to drfend (see VoL I, p. 84.) to the filacer, ^the acHon 
be by oriffnal, and enter an e^ppearancefar the teiumt, as directed, 
VoL 1 , p. 300 ; tee the form of thepracipefor the t^ppearance, Tldd, 
FarmSf 690. $ 40 ; or if the action be by bUL, take the rule and me- 
morandum to the iderk efthe common bank, and file common bail for 
the tenant f as directed VoL 1, p. 314; the filacer or clerk of the cons- 
mon bails, wUl at the same time mark the consent nUe, Next enffnm 
the general issue upon 4d, stamped paper; tee the form, fiddp 
Forms, 69 1. $ 41 ; annex the rule to t<, and leave both at the judge's 
chambers. Pay the judge^s derk 8«. According to the usual 
terms of the consent rule, the defendant can plead the general 
Issue only ; but the court, upon application, may give him leave 
to plead to the jurisdiction, (ante, p. 1.), such as a plea of an- 
dent demesne, or the like. See as to the affidavit necessary to 
support an application for leave to plead this plea of ancient de« 
mesne, 2 Bur, 1046. It is necessary to remark that the plea of 
andent demesne in ejectment, must be pleaded within four days, 
or within the first four days of the term, 8 7, fi« 474, in the lame 
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mumerms pien U> the jarisdiction in other cases, (see ante, p. I ,Sjp. 
akfaough that happen to be before the expiration of the time 
liouted for the tenant's appearance. The court have allowed it 
tQ be filed d» bene ette^ within the first four days of the term^ 
pending a rale niti for permission to allow the plea to be pleaded. 
10 £wr, 523. 

When the time limited for the tenant's appearance has expired , 
Ut the plaintiff* t aUorney call at the. judges chambers and get tlte 
ooAJent rti/e; and, cfttr tepartUing the plea from the rule, let hisn 
sign the latter, and take it to the clierk rf the rules, who mil thereupasB 
ifeoap up tha rule upon a stamp; see the form, Tidd, Farms, 687. 
i 54. 688. § 37. Where the ejectment has been brought by on& 
tenant in common against another, S Bur, 189d| or by one co- 
parcenifir or joint-tenant against another, 2 Taunt, 397. and see ^ 
£bMp..i73, the court, upon application, wiH let in the tenant, &c. - 
to defend, upon his confessing lease and entry only, so as to put . 
the lessor of plaintiff to prove at the trial an actual ouster; pro- 
Tided the tenant do not dispute the plaintiff's title as joint-tenant; 
&c. 7 Mod^ 39. See the form of the rule granted in such a case, 
Tidd, Forms, 688. § 36. and rfthe consent rule, Id, 688. $ 37. If 
the plaintiff delay taking the plea, Bcc. from the judge's chambers, 
or delay proceeding afterwards, the defendant may rule him to 
reply.; and if he do not reply within the time limited by the role, 
the defendant may sign jttdgment of nonpros, 2 W. Bl, 763. 
The defendant, however, in sach a- case, will not be entitled- ta 
costs. Id, See the form of the judgment of nonpros, Tidd, Forms, 
702. $59. a. ^ 

When you have got the stamped rule from the clerk of the rules^ . 
inahe up the issue as in ordinary cases, (see VoL l,p, 127.) annex a 
copy of the rule to it, and deliver it to the defendants attorney, I£ 
the tenant defend only for part, the plaintiff may of coarse sign 
judgment against the casual ejector for the residue. 

The defendant, after entering into the consent rule, may if he. 
wish withdraw his plea and confess the action. See ante, p, 5 — 6.. 
See the form of the cognovit, Tidd, Forms, 690; § 40. a. The 
plaintiff, in such a case, after a reUctd verificatione eittered, may 
sign judgment in^pursuance of the cognovit, as directed, ante, p, 6. 
Sfie the form cf the judgment, xoiiha remktitur damna, where the. 
cor/essian.wasafier issue joined, Tidd, Forms, 696, § 55. — the Uke 
for plaintiff as- to part of the premises, and far the defendant on a 
nolle prosequi as to the residue. Id. 697. § 56.— <fce like, as to an 
undivided part of the premises in one count with a remittitur damna, 
ofid a nolle prosequi as to the re<^idue. Id, 698. $ 56. a. This is 
a final judgment, and has the same effect as a judgment upoi> 
▼erdict. Where the landlord- defended the actii^n at his own, ex- 
pense, but in Uie name of his tenant,, the court, upon application,, 
set aside a judgment entered up upon a cognovit given by the te- 
nant> and let in- the landlord to defend the action in his own 
name. 7 Taunt, 9. see 1 Doug. 407. 

The plaintiff, at any time before trial, may take out a aummoiis^ 
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before a judge, calling apon tfae defendant for a bill of particulars 
of the premises for which h& intends to defend tfae action, if they 
have not already been specified in the consent mlc ; 7 T. JR. 3C^2 ; 
tee the form of the hiU of particulaint 'Jtdd, Famu, 691 . $ 44. So^ 
the defendant, if he have any doubt as to the lands, &c. for 
which the ejectment is brought, may, in the same manner, oblige 
the plwDtiff to give him a bill of particulars ; 7 T. R, 339 ; tee 
the farm of thejudge^s order in such a case, Tidd, Fi»r»n«, 69 1. $ 42. 
— and of the bill of particulars. Id, § 43. Also, where the eject- 
ment is brought for a forfeitare, the court upon application will 
rule the lessor of the pldntiff to give the defendant a particular 
of the covenants, and breaches, &c. on which he means to insist 
that the defendant has forfeited bis term, and that he shall not be. 
allowed to 'give evidence at the trial of any thing not contained iq 
those particulars. 6 T. R. 597. 

The defendant also may move to stay proceedings, until a 
guardian shall be appointed for an infant lessor, to answer costs ; 
poslf Bk. 4, Pt. 1, Ch, 11 ; or where the lessor of plaintiff is 
abroad, or dead, or is unknown, until security be given for costs.. 
Id, . So, the court will stay proceedings in a second action, until 
the costs in the first shall be paid, if &e second action be in the 
slightest degree vexatious. Id. Ch. 10. So, if ejectment be 
brought for nonpayment of rent, or of principal and interest due 
on a mortgage, the proceedings may be stayed upon payment of 
money to the landlord or mortgs^e, or, in case of their refusalg 
upon payment of it into court. Id. But where the defendant 
moved to stay the proceedings in an ejectment, upon the ground 
that the title of the lessor of the plaintiff had determined since 
the commencement of the action, the court refused the rule, say- 
ing that the pl^tiff had a right to proceed for the recovery of hi9 
^junages and costs. 2 Str. 1056. 

Appearance and plea by landiord.^ We have already seen ^ante, 
p. 47.) that although the tenant in possession is not bound to apr 
pear and defend the actiob, yet he is obliged under a penalty 
to give his landlord notice when a declaration in ejectment has 
beoi served on him. By 1 1 G. 2. c. 1 9. $ 1 3, the court may 
allow the landlord to make himself defendant, bj^ joining with the 
tenant, if the tenant appear ; but if the tenant neglect or refuse 
to appear, judgment shall be siened against the casual ejector for 
want of such appearance; jet if the landlord shall desire to ap- 
pear by himself, and consent to enter into the like rule the tenant 
must have entered into had he appeared, the court shall permit 
him to do so, and shall order a stay of execution upon the judg- 
ment against the casaal ejector until they shall make farther order 
therein. A liberal construction has been fijiven to this statute; 
and the court have let in the heir of the landlord, although he 
had never been in possession, 4 T. A. 1 23. and tee 3 T. R, 783^ 
a remaindeiwman, under the same titie with, the original; landlordj^ 
a r. 2i, 7da« a devisee la taut^ 4 7. B, 122. tuBarrut, 193« 

DA 
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and a mortgagee, 8 T. R. 645, teveially, to Mend tbe acdoo* 
And where a lord, claiming by escheat, applied to be admitted i» 
defisudaat in an action brought by one clainiing as heir, tbe ooort 
dltected the lord to bring an ejectment, and the heir to be ad- 
mitted to defend ; and said that if the lord refused, they- would 
discharge his mlcto be admitted; or if the heir refused, thej 
would allow the lord to defend. 3 Bar. 1990. Where the te- 
nant came into possession under an agreement with tbe lessor of 
pbdntiff for a term of yean, but afterwards disclaimed the te- 
nancy, the court held that a stranger claiming title jhonid not be ad- 
mitteid to defend ; or that if he happened to be admitted, he should 
not be allowed to impeach tiie title of the lessor ci pfauntiff, or to set 
up any other defence than that of which tbe tenant might have 
availed himself had he appeared. 4 M. ^ S. 347. But in the 
case of a landlord, tiie coiut have, erea after judgment against 
the casual ejector, let liim in to defend the action, when it ap- 
peared that the tenant had not given him notice of the service of 
the declaration; 4 Bur, 1996; the court of Commoo Pleas how- 
ever, in some recent cases, have refused to grant such an in- 
dulgence, unless collusion appeared between the lessor of plaintiflT 
and the tenant 3 TouRt. 506. 4 Id, 820. 5 id. 205. 

The motion for the landlord to be admitted to defend, either 
with the tenant, or by himself, is a motion of course, and requirea 
only counsel's signature. Get the motian ptsper ngned by countel, 
take it to the clerk if the nUet, and dvawnp the rule; pay \0s. 6d. ; 
§ee the form, Tidd, Form$, 639. $ S8 ; and amnex a copy if it to ike 
content rule and flea, before you leave them at thejudg^t chambers* 
You then proceed as in ordinary eaut where the tenant appears 
alone* If the landlord appear by himself, the rnle gives liberty 
to the plaintiff to sign judgment ag«nst the casual ejector, nntU 
further order. The pluntiff therefore immediately signs jndg-* 
ment against the casual ejector; and if the landlord ^terwarda 
ikil at the trial, the plauitiff upon producing the postea and office 
copies of the rules may move for leave to sue out execution, and 
the court will accordingly grant a rule ntri. See the form of the 
rule, Tidd, Formi, 703. $ 60. 

Istue.J When you have got the stamped consent rule from tbe 
clerk of tbe rules, make a copy of it; make up the ittue upon 4d. 
stamped paper, at m ordinary caset, only tubttituting the name ofth^ 
tenant, ifcfor that if Bichard Roe in tbe declaration; indorte the 
notice of trial on the tmiff, and annex to it the copy if the rule ; and 
deliver them to the defendant*t attorney. Then tue out jury pro- 
eett, make up your nut print record, enter the caute for trial, and 
deliver your hrieft to countel^ at m other catet. See the form of the 
iteue by original, Tidd, Forms, 693. § 48. 

Trial, ^c] The defendant may of course give any special 
matter of defence in evidence under the general issue ; and he 
will be entitled to begin to give evidence, fuid to the reply,, as he 
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wodd in crdimry cues if his spedal owtter of defcnoe w«rt 
pleaded. See VoL I, p. 169, 170. Also, if the lessor of ptuntaff 
have entered into any part of the premises, aAer issoe joined Mid 
before trial, the defendant may plead this matter puM dantm cms* 
tMiMRce. VcL 1 , p. 1 77. If the plaintiff do not proceed to trial in 
porsoance of his notice, without haviog ooontcnnanded it in time^ 
the defendant shall have hu costs, of the day, or judgment as in 
case of a nonsait, as in other cases. See pott, Bk, 4, Pt. 1, Ck 99, 

23. See the form €f the ruU for cotU far not proceedmg to triidB 
ImU, Forms, 694. $49. 

If the defendant do not appear and confess lease, entiy and 
ouster, then after calling the deifendant (and his attome v, if he be 
within the rule), the plaintiff most be called and nonsuit ; and at 
the prayer of the plaintiff tliis &ct is entered on the postea, 
namely, that the pluntiff was nonsuit liecanse the defendant did 
not appear and confess lease, entiy and ouster, which will entitle 
him to rign judgment against the casual ejector. BuL N. P. 98. 
See the form of the postea m this cate^ Jtdd, Forms, 693. § 53. So, 
if there be several defendants, and some of them do not appear 
and confess lease, entry and ouster, a verdict must be taken fer 
them, but with an indorsenient on the postea that it was because 
they did not appear and confess ; BvL N, P. 98. 8 L. iZoym. 799. 
See 2 Salk, 456 ; and the trial proceeds as to the defendants who 
have appeared. After being nonsait for this cause, you may, on 
or after the day in bank (9 T, B. 779), sign judgment against the 
casual ejector, as directed antet p. 46, in the same manner as if 
the defendant had never appeared and pleaded; and sue out 
eiecutioii. You may also proceed upon the consent rule for your 
costs, Bamei, 189. 3 Taunt. 486. See 9 WiU, 7, thus: Take the 
JMflgmetU paper f content rule and pottea, to the master, and he vnU 
tax the costs upon the ruie. Then make a copy of the ntle and 
aUocatur; serve U pertonalUf on the defendani, at the same time 
dieunng him the original rule ; make a demand o^ the costs, and jf 
he do not pay them^ move the court for an attachment against him. 
It is not necessary in this case that the postea or rule be stamped 
with a lOf. stamp. 2 Sellon, 115. 

The plaintiff is not restricted in his proof to the number of 
acres, &c. or quantity of estate set forth in hts declaration. There- 
fore if he declare for 40 acres, he may recover 20 ; if he demand 
a moiety, he may recover a third. 1 nur. 326. If the verdict be 
special, it should appear upon the face of it that the lessor of 
plaintiff had a right of entry ,'at the time he commenced his eject- 
ment. See the form of a ^fecial verdict m ^ecUnentf Tidd, Forms ^ 
695. $ 54. 1 Bur, 60—74. 3 Bur. 1626. 9 H, BL 46. 3 L. 
Baym. 21 1. 154. 1 Sbr, 318, 9 Id. 1953. Comyns, 205. 

The damages given in ^ectment, are merely nominal; the 
damages actually sustained by the detention of the property, &c 
being usually recovered in an action of trespass for mesne profits* 
Vol\,p. 194. 

The prevailing party is entitled to costs in nearly the same 
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cases as in personal actions. If there be severaT defendants, an^ 
the plaintiff have a verdict^ each of them is liable for the entire 
costs, even althoogh they defended severally. BuL N, P. 335, 336. 
If several defend jointly, and succeed, they shall be entitled ta 
costs ; bot the plaintiff may pay the costs to which of them he- 
pleases; I Str. 5 !6. 8 Id. 1203 ; if they defend* severally, they- 
afe entitled to costs if they succeed, hi the same manner as in 
Other cases. 8 and 9 T^ 3. r. 11. $ 1. So, if plaintiff be: 
BcNUuit on the merits, the defendant Is entitled to costs ; 4 •/. 1 • 
c. B'f but where he is nonsuit, because the defendant has not 
confessed lease, entry and oaster, we have seen (onfe^ p* 51) that 
so far from being liable to costs, he is entitled to them from the- 
defendant, according to the terms of the consent rule. 

If the plaintiff have a verdict, he recovers his costs against the- 
defendant by a writ of execution, or by action, as in ordinary* 
cases ; but if entitled to costs under the consent rule, upon hi» 
being nonsuit, as is above-mentioned, the only way of recovering^ 
them is by attaehm<>nt, as directed ante,p, 51. So, if the de- 
fendant be entitled to costs, either upon verdict or where the^ 
£huntiff is nonsuit, his only remedy Is by attachment ; for the' 
issor of the plaintiff not being a party to the record, he cannot 
have a writ of execution against him, but must proceed upon the- 
consent rule only. The usual mode is, to tax costs upon the postea,- 
as in other cases, and sue out a ca. sa. against the nominal plaintiff' 
for the amoutit if th^m ; make copies of the nilCf allocatur and ca^ 
sa., and serve ihemim the lessor <f plaintiff f at the same time shewing' 
him tJte originals, and demandmg the eosfs ; and if he do not pay 
tkem^ move the court for an attachment against him. Suing out a 
ca. sa, against the nominal^ plaintiff, however, seems an absurd 
and unnecessary proceeding, and may, i think, be omitted ;> and 
the defendant may at once proceed on the consent rule, in the 
manner directed ante, p. 51, as to the plaintiff's proceeding for- 
costs upon a nonsuit. See 3 Taunt, 485. See the form of a demand 
and re/nsalf §^e. as growtdfor a, tnotion for asK attacwnentf Tldd^ 
Forms, 707. } 66, 

Judgment,"]. If a verdict have been gi^en, let the prevulitig 
party get the record of nisi prius from the osfociote; and, m fowis- 
canseSf indorse the pnstea on it, as directed VoL 1, p. 199. See the- 
form rf the posteafor plaintiff, Ttdd, Forms, 694. § 50.— t^ Uke^ 
fftr d^fewlant, hi. o94. $ 51. — the like, tohere part is found for the 
plaintiff, part for the defendant. Id, 695. $ 58. 10 Went, 48. 
' Enter a rule for judgment, as directed Vol, I, p, 199, 200 ; and ^ 
the verdict be not set aside, or the Judgment arrested before it expires^ 
tketi, if the verdict be for plaintiff, proceed to tax costs and signfimi 
Judgment^ as directed Vol. I, p. 900; If the verdict be far the defend- 
ant, costs are taxed upon the consent rule, as above-mentioned. See 
the form of the judgment on verdict for ptnsnUiff, Tidd, Forms, 700. 
§ 57. — the like fur plaintiff as to part of the premises, and fur the- 
defendant as to the readue. Id, 700. $ 5a 10 Went, 48, 49. — the 
like for pkdn'iffM to part of the premises^ and nolle prosequi u* (a 
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Hie miduefor tohich there woi no folding hy the jury ^ with award 
cf habere facias p*iuesdonem and return. Tidd, Farmi, 701. $ 59. 
See abo upon ihU $uh)ect, 2 Str. 835. 908. 1180. 1 Bur, 363. 
Cro, Car. 178. Cro. El, 768. Co. JJt, 885. 4 T. R. 683. Cartk. 
390, 5 Mod. 285. 

Errar.'\ The proceedings upon a writ of error on a jodgment 
in ejectment, are the same (with one or two exceptions) as in 
other cases. Bail is required, where the defendant brings a writ 
of error after verdict for the plaintiff; 16 and 17 C. 2. c. 8. $ 3 ; 
and the recognizance is taken for the amount of double the im- 
proved rent, and the single costs of the ejectment 8 East, S98. 
4 Bur. 2501. and see Barnes, 212. 78. 75. Carth, 121. 4 Taunt. 
289. It is not necessary that the plaintiff in error should join io 
the recognizance ; or if he do, he cannot be examined a^ to hia 
sufficiency. 8 East, 298. The death of the nominal plaintiff cannot 
be assigned for error; 2 SKr. 899; nor can a defendant in eject- 
ment assign for error, that being an infant he appeared by attorney. 
1 Str. 25. Vol.' 1, p. 212. See the form of an asiignment of' error in 
^ectment and joinder, 10 Went, 1. 3. 

When the piuntiff obtains judgment, and the defendant brings 
a writ of error, the plaintiff cannot sue out execution until the writ 
of error be determined; 2 Str, 1241. See 2 Bur, 757; provided 
bail in error be put in and perfected^ when necessary, withia 
the time liraiied for that purpose. But where the defend- 
ant below, pending a writ of error brought by him, brought a 
new ejectment to recover the same premises, the court would not 
allow him to proceed in the new action, until he quitted possession, 
or the tenants had attorned to the lessor of the plaintiff in the 
former action. 1 Saik. 258. Also, where a defendant brought a 
writ of error, the court obliged him to enter into a rule not to 
commit waste, pending the writ. 3 Bur. 1823 Vol 1, p. 237. And 
by 1 6 and 17 C. 2. c. 8. $ 4, if upon error brought, the judgment 
be affirmed, or the plaintiff discontinue or be nonsuit, the courts 
from which execution should issue, shall award a writ to inquire 
as well of the mesne profits, as of the damages by any waste com- 
mitted, after the first judgment in the ejectnvMit; and upon the 
return thereof, judgment shall be given and execution awarded 
fbr such mesne proms and damages, and also for costs of suit. Ihe 
bul in error also are made liable for these mesne profits, damages, 
and costs ; Jd. §3; but no action can be brought for them against 
the ball, until their amount have been first ascertained upon a 
writ ol' inquh-y, as above directed. I M. 8^ S. 24T. 

decvtum.] Upon judgment for the plaintiff, he h entitled to a 
writ of possession; see the farm^ ItdH, Fotms, 703. $ 61 — 705. 
§ 63. 10 fVent, 243. 248. 261—263. 333—335; and he may 
have a separate writ off. fa^ or ca. sa. for the costs ; ste the form 
tftke ca, sa. 10 Went. 237. 282 ; or he may have the^ii.ya. or cm. 
M. added tu the habere fat:ias posseisiowm in the same writ ; sec 
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ike form rfthttorit ofposiesrion mtdfi,fa,for cottt,in the same writ, 
Tidd^ Fomu, 706. f 6i.^the liket with ca, sa.for costi. Id. 706. 
$ 65. 10 Went, 49. — the like, with ca, sa,for the costs of the action, 
and also for costs in error en affirmance in the house of lords, Tidd, 
Foirmiy 703. $ 65. a. If this writ be not executed, then upon the 
return of it you may sue out an o/tos, &c. Paha. 289« But If 
possesttbn be once given under it, the plaintiff cannot sue onl 
another vrrit of possession, although he be disturbed in his posses^ 
tton by the same defendant, and although the sheriff have not yet 
returned the writ. 1 Taunt, 55. &tt 6 Mod, 27. 1 Saik, 321. In 
such a. case, however, it is probable that the court upon applica- 
tion would punish the defendant by attachment. The defendant* 
we may recollect, cannot have a writ of execution for his costs, if 
he have a verdict or the plaintiff be nonsuit; but must proceed 
upon the consent rule by attachment ilrttf, p. 52. 

In order to sue out the writ, make cfuX a pnedpefar it, and- 
engross the writ on a 5s, stamped parchment ; get it signed ; pay 
If. 8(i.; and sealed; pay Id, Ixaoe it at the sheriff's cfficCf and 
get a warrant on it; pay 9s, 6d,; give the warrant to the officer, 
and he will execute the writ, by putting the lessor of the plaintiffs or 
some perwn ott his behalf, into possession, upon the premises being 
Aewn to him. The officer, if necessary, may break open doors, iu 
order to execute an hahtre facias possessionem, if the possession be 
not quietly given up ; or he may take the posse comUcUus with 
himi if he fear violence. 5 Co. 91 b. Vol, 1, p. 261 . And after he 
has got admission, he may remove all persons, goods, &c.from off 
the premises, before he gives possession. I Lev, 145. If there 
be several tenements in the possession of several tenants, the 
officer must give possession of each, separately; 2 Ro, Abr. 180 ;^ 
but if the several tenements be in the possession of one tenant, 
and included in the same action, possession of one, in the name of 
the whole, will be sufficient. If he give possession of more than he 
ought, the court afterwards upon application will order it to be 
restored. 5 Bur, 2673. Thus, where an ejectment was b 'jught 
by a tenant in common, to recover five eighths of a cottage, and 
the sheriff, in execution of the writ of possession, turned the 
tenant in possession out of the cottage altogether ; the court upon 
application granted a rule upon the sheriff and the lessor of the 
plaintiff, requiring them to restore the tenant to the possession of 
three eighths of the premises. 3 Wils. 49. 

If the yearly value of the premises do not exceed lOOL, the 
sheriff is intitied to a poundage of \9d, in every 20f. ; but if it 
exceed 100/., then to 6d, for every 20s. above that sum. 3 G. I. 
c. 15. $ 16. 

The tenant or tenants in possession, however, in order to save 
the expense of executing a writ of possession, may attorn to the 
lessor of the plaintiff. See the firm of the attornment, Tidd, Forms, 
663. § 6. Let this be written upon unstamped paper, and signed 
by tile tenants in the presence of a witness. 
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Proceedings m I^ectmetU, upon a voamt Busenian, 

Etttn/, lea$e, ouOer, jfc] In order to maintain ejectment on a 
▼acant possession (that is, where the premises are wholly deserted 
by the tenant, and he cannot be fimnd, in order to be served with 
a declaration in ejectment, see 2 Str. 1064), an actnal entry most 
first be made upon some part of the premises in question. This 
must be done either by the lessor of the plaintiff himself, or by 
some person authorized by him for that purpose, by a letter of 
attorney. See the form of' the letter cfattameyf Tidd, Forms, 664. 
t 7. 2 SeUon, 131 . — and of the affidavit of the execution of the samcp 
Tuid, Forms, 665. § 8. 2 SelUm, 132. 

When the lessor or his attorney goes for the purpose of making 
the entry, he should be accompanied by two friends ; and having 
made the entry upon the premises, let him there execute a lease 
of them (previously prepared) to one of his friends, and put him 
immediately in possession ; the other friend is then to enter upon 
the premises, and thrust the lessee out; whereupon this second' 
fifiend, the ejector, is immediately served with a declaration in. 
ejectment (also previously prepared), in which he is made d&» 
fendant, and the other friend plaintiff. All this should be done 
before the essoign day of the term ; otherwise you cannot have 
judgment of the term. See the form of the tease, Tidd^ Forms, 66&» 
§ 9. 2 SeUon, 132. — of the declaration and notice to appear, Tidd, 
Forms, 666.$ 10, 11. 2 Sellon, 131. It may be necessary to. 
ivention that an attorney cannot be the lessee in this case. H, M, 
1654. $ I. Doug, 466. Fol. 1, p. 21. 

If the premises in question be a house, merely, and th^ door 
be locked ; in such a case, getting upon the threshold of the door, 
and putting his finger into the key-hole, will it seems be a sufficient 
entry upon the part of the lessor or hu attorney, if none better- 
can be made without force. See Ttdd, Formi, 667. § 12, 

Judgment."] In this action of ejectment upon a vacant possession,, 
no person claiming title can be let in to defend, but he that can 
first seal a lease upon the premises must obtain possession ; Bui, 
N. P. 95 ; and persons having any claim or title to them, must 
have recourse to their action. Consequently the lessor of the 
plaintiff may immediately proceed to judgment against the casual 
ejector* For this purpose, engross on a 2s. 6d, stanq> an affidavit cf 
Ae entrtf, lease and ouster, and if the service of the declaration and 
notice; see the form, Itdd, Forms, 667. $ 12. 2 SeUon,] 32 ; annex, 
to it the letter of attorney, the lease, and a copy of the declaration and 
notice; and let the affidavit be sworn before a judge or a commissioner^ 
Indorse it " to move for judgment against the castuil ejector,** and 
get it ngned by counsel; draw up the nde, and proceed to signt 
judgment as directed ante, p. 46; then sue out execution. 
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See Stat 11 6. 2. c. 19. $ 16, which gives a power to two 
justices of peace, when prenises are deserted by a tenant, and no 
sufficient distress is to be found apon them to answer the arrears 
of rent, to give possession of them to the landlords And tee 1 Bam. 
and Aid, 369, 



. Sect. 3. 
Proceedmg$ ui EjectmaUfar Nenpaynent of Rent, 

1. Where there is efficient Distress upon the Premises, 
9. fFhere there is not mffidtnt Distress upon the Premises^ 

1. Where there is sufficient Distress upon, the Premises, 

If the tenant forfeit his term by the nonpayment of rent, the 
landlord may proceed to recover possession of the premises by 
ejectment. The mode of proceeding, however, varies, according 
as there is or is not a sufficient distress upon the premises to 
finswer the amount of the rent due: if there be not a sufficient 
distress upon the premises, th«$ proceeding may be under stat.. 
4 G. 2. c. 28. $ 2 ; if there be a sufficient distress, the proceeding 
must be at common law. 7 T. R. 117. The proceedings at 
common law shall be first considered. 

Before you commence the action, and indeed before the for^ 
feiture can be incurred, a demand must have been made of the 
pent, Bre. Abr, Demaunde, pi. 19. There is a great strictness 
required in this respect; for the common law does not favour 
forfeitvres.. The demand roust be made in fact, although no 
person be present on the part of the tenant to answer it. tifiwd, 
70. «6. If the lease do not specify where the rent is to be paid,, 
the demand must be made upon the land, and at the most note- 
nous place of it; and therefore if there be a dweliihg-house upon 
the kuui, the demand must be niade at the front door of it; but it 
is not necessary to enter the house. Yet if the tenant were to. 
meet the lessor on or oif the land, at any time on the last day 
^ven him to pay the iseut, and then tender him the rent, it would* 
be sufficient to save the forfeiture. Co. Lit, 201 . 6. 20<2. a. 7 Co, 
88. PUfwd. 78. ah. Cro, EL 73. 4 Leon, 180. 7 T. R. 1 17. If. 
the lease however specify a place for the payment of the rent, the- 
demand must be made at that place and no other. Co, Liu 203. a* 
Also, the demand must be made precisely on the last day on> 
which it can be paid to save the forfeiture; as where the proviso 
in the lease is, that if the rent be behind and unpaid for the space 
of twenty days, the lessor may re-enter, the demand muat bor 
made on the twentivth. da^, at some convenient time before stuk*. 
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wt. Co, Lit, 303. a. and noU 3. PUwd. 173. b. 173. a. 10 Co. 
129. a. /%Rrd. 70. ab. Cro. EL 48. 4 Leon. 180. 1 LfoA. 14-2. 
2 Lutw. 1139. 1 Sound. 387. And lastly, the demiuid most be 
made of the precise soin dae, and not a penny more or lets. 
1 LtoH, 305« Cro. El. 309. If the rent be not paid when thus 
demanded, the tenant forfeits his term, and the landlord may 
re-enter for the forfeitore : that is, he may bring an ejectment to 
n/DOver the possession of the premises ; for an actual entry is not 
necessary in this case. 1 Vent. 348. 2 L. Raym. 750, 1 Salk, 
238. 1 Saund. 319. 287. 3 Bur. 1896, 1897. 

The proceedings in the ejectment are the same as in ordinary 
cases, as described in the last two sections, according as the tenant 
is in possession, or the possession is vacant. 

Tlus mode of proceeding upon a fortieiture for nonpayment of 
rent, when there is a satticient distress upon the premises, it, 
seldom however adopted in practice : first^on accoimt of the great 
nicety to be observed in the previous demand of the rent ; and 
secondly, because the tenant, by filing a bill in equity, may 
obtain an injunction and stay the proceedings* upon payment of 
the rent in arrear. 

8. When there m nof sufficient Distrets vp<m the Prenutet. 

m 

If a term be forfeited by the nonpayment of rent, and there be 
not sufficient distress upon the premises, (see 7 T. A. 1 17), the pro- 
ceedings in an ejectment by the landlord for the recovery of the 
posseiision in such a case, are regulated by stat. 4 G. 3. c. 38 ; by 
which it is enacted, that " in all cases between landlord and 
tenant, as often as it shall happen that one half year's rent shall 
be* in arrear, and the landlord or lessor to whom the same is due 
hath right by law to re-enter for the nonpayment thereof, such 
landlord or lessor shall and may, without any formal demand or 
re-entry, serve a declaration in eiectment for the recovery of the 
demised premises." § 2. This however does not do away the 
necessity of a previous demand of the rent, if the provisions of the 
lease require it ; only that the demand need not be made with the 
exactness required by the common law, and as detailed in the 
last section. Doug. 486. 

Deelaratian.'] The declaration is the same as in ordinary cases ; 
but if the possession be vacant, the notice is signed by the pliun- 
tiff 's attorney, and directed to the tenant late in possession ; tee 
the form, Tidd, FiTms, 667. f. 1 1. If the tenant be in the occu« 
pation of the premises, the declaration and notice are served in 
the same manner as directed ante, p. 43, 44. But if '* the same 
cannot be legally served, or no tenant be in actual possession ol 
the premises, then the same may be affixed upon the door of any 
demised messuage ; or in case such ejectment shall not be for the 
recovery of any messuage, then upon some notorious place of the 
lands, tenements or hereditaments, comprised hi such declaration 



ill ejectment, tnd tnch affixing thsll be deemed legal service 
theraof ; which tenrice or affixing sach declaration, shall stand in 
tlie place and stead of a demand and reentry." 4 6. 2. c. 28. $ 2. 

Judpteni agmnti amud ejector.'] If the tenant take no steps to 
have himself made a party to the snir, the plaintiff may then pro- 
ceed to obtain jadgroent against the casual ejector, as m ordinary 
cases. In order to this. Let an affidavit be made rf the terviee or 
ejfumg tf the dedaratian and notice, and also ttating that *' ha^m 
yeoi^s rent wu due before the declaration vat served, and that n» 
ntfiicient dittrett wat to be found an the demiaed premises, counter^ 
vaiUing the arrears then due, and that the lessor or lessors had power 
to reenter;* 4 G. 2. c. S8. §2; see the form, Tidd, Forms, 6*19. 
§ 24, 25. Annex this affidavit to tAe declaration, move upon it jfor 
judgment against the casutd ^ettor, draw up the rule, and sign 
jiid^meni, ias directed, ante, p. 46. Which jadgment shall have 
the same effect, and the pluntiff may tbereon sae oat execntioa 
in the same manner, *' as if the rent had been legally donanded* 
and a reentry made." 4 G. 2. c. 28. § 2. 

Appearance, ^c] The appearancci plea, and other proceedings 
to trial, &c. are the same as already mentioned in the Ist section. 
At the trial, however, the plaintiff, > in addition to what ia other 
cases he woald have to give in evidence, must prove " that half a 
year's rent was due before the declaration was served, and that no 
sufficient distress was to be found on the demised premises, ooux^ 
tervailing the arrears then due, and that the lessor had power to 
reenter. 4 G. 2. c. 28. $ 2. 1 Bur, 614. 

Tender of rent; BiU in equity, 4c«] If the tenant or his asngns 
(see 3 Taunt, 402) shall at any time before the trial {see 7 £^, 
363. 2 Sir, 900), pay or tender to the landlord, his executors, 
&c. or pay into court, all the rent in arrear, together with costs, 
all further proceedings shall cease. 4 6. 2. c. 28. $ 4. See 4 
Taunt, 883, 2 fV. BL 746. See the form of the rule for this pwr^ 
pou, Ttdd, Forms, 692. § 47. The application may be to the 
court in term time, or to a judge hi vacation. Co, /V. C. B. 6. 
d^eUun, 127. 

Or the defendant may apply to a court of equity for relief, 
either before or after tried. 

But '< in case the lessee, his assignee, or other person cUuming 
or deriving under the said lease, shall suffer judgment to be re- 
covered on such ejectment, and execuiion to be executed thereon, 
without paying the rent in arrear together with full costs, and 
without filing any bill for relief in equity within six calendar 
months after such execution executed; then and in such case the 
said lessee, &c. shall be barred or foreclosed from all relief in 
law and equity, (other than by writ of error, if the judgment be 
erroneous), and the landlord or lessor shall thenceforth hold the 
said deiuised premises discharged frum such lease." 4 O. 2. c. '28. 
f2, see 1 Bur. 614. 
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Sect. 4* 

Action ftr meme Bnfiit, 

The action of trespass for mesne profits, may be broaght for 
the amount of the profits derived by the defendant from the pre> 
mises just recovered in ejectment; that is, for the amount of the 
Yearly value of the premises, whilst he held them against the 
lenor's title. Bat where an actual entry has been made, to avoid 
a fine, thia action can be brought only for the mesne profits ac- 
craing after the entry was made. 1 T. R, 7S7. and see 9 Str, 
1086, 4 Brown, P. 'C. 953. So, where the plaintiff has had 
judgment against the casual ejector, he may recover his costs in 
tins action against tibe tenant or person last in possenion ; 9 T. A* 
<61. 1 £sp. 358. 6 T, R. 593. 3 fFUs. 1«1. BuL N, P. 88, 89. 
end tee 3 Camp, 455 ; but if the ejectment were defended, and 
the taxed coats paid, the extra costs would not be reooverable in 
this form d action. 2 T. R. 3r>l. 1 Etp. 358. 

The action may be broaght in the name, either of the nominal 
pldntiff in the ejectment, or of his lessor. 

The defendant cannot be holden to bail, as of course ; bo^ an 
^plication must be made for a judge's order for that purpose, 
wUch however it seldom denied. See VoL 1 , p. 51 . The defendant 
may plead the statute of limitations as to all the profits* excepting 
those which may have accrued within the last six years. BuL 
W. P. 88. But he will not be allowed to pay money into court, 
8 WiU. 115. 

If the action be brought in the name of the nominal plaintiff^ 
the court upon application will stay the proceedings, until security 
be given for costs. Bui, N. P, 89. Say, 78. 

'Die jury shall give damages only for the time the defendant is 
proved to ha^e been in actual possession, Bamet, 456. and since 
the plaintiff's title accrued ; but the plaintiff is not restricted to 
the time stated in his demise in the declaration in ejectment, but 
may also recover the profits which accrued previously, if he had 
title to the premises at the time. BtU. N, P, 87. Where an actiud 
entry, however, has been made, to avoid a fine, as above men* 
tioned, the jury can give damages only as to the profits accruing 
once the time of the entry. 

If the actbn be brought, pending a writ of error on the judg^ 
ment in ejectment, the plaintiff may proceed to judgment j but 
the court will stay execution, until the writ of error be determined* 
Ca. Pr, C, B, 46. 

If the plaintiff recover less than 40s. he shall have no more 
costs than damages, unless the judge certify. 1 Etp, 358, 6T.JL 
593. 

In all other respects, the proceedings in this action are the 
•iqe as in ordinary cases. 



CHAPTER II. 

Replevin, 

Sect. 1. The DUtreu, 
S. RepUvin, 



Section 1 . The Dittrest. 

Haw made."] A distress is made by entering opon the pre-^ 
mises (tee 52 //. 3. c. 21. 2 Inst. 131. Mir, c. 2. § 26) and 
seizing any piece of furniture or other chattel distrainable, saying 
Tit the same time that you seize that in the name of all the chattels 
upon the premises, 6 Mod, 215, and stating the cause of the dis- 
tress particularly ; and if the distre&s be made by virtue of any 
particular authority, let it be mentioned. A landlord however 
may distrain, not only upon the premises demised, but also the ■; 
cattle or stock of hu tenant depasturing on any common appen- ' 
dant or appurtenant or any ways belonging to the same. 11 6r. 2. 
c. 19. § 8. A distress for rent (to which these few observations 
shall be confined) is made either by the landlord in person, or by 
some person deputed by him by warrant. See the farm of the 
warrant, Tidd, Farms, 601. $ 1. 10 ^ent, 226. 2 Selion, 170. I 
Bum's J. 7(^. After seizure, an inventory should be taken of the 
distrainable goods upon the premises; see thefomi, 7u£c/, JPorau» 
601. $ 2. 2 SeUan, 171. 1 Bum's J. 705; copy it, and write at 
the fool of the cop5 a notice stating the cause of the dbtress, and 
that unless the rent be paid within 5 da\'s, the goods shall be ap« 
praised and sold; see the form, Tidd, Forms, 601. $ 3. 602. § 4, 

1 Burn's J, 705, 2 Selhm, 17 1 j and leave this copy ** at the chief 
mansion housc^ or other most notorious place on the premises.'* 

2 W, ^ A/. <. 1, c. 5. § 2. If you remove the goods, state in 
your notice tlie place to which you have removed them. 

This distress must be made in the day-time. It may be made 
at any time during the term for which the premises are demised, 
or within 6 months after the determination thereof^ prf>vided the 
landlord's title and the tenant's possession continue at the time of 
the distress. 8 ^. r. 14. $ 6, 7. See 4 Taunt 720. llie landlord 
cannot break open the outer door of a house, to make a distress • 
Co. LU'ieu Comb. 17, 9 Km. Abr. 128. See 4 7imwt. 56*2 • nor' 
can he break open or throw down gates or incisures, lor' that 
purpose. Co. Lit. 161. But if he have entered tho house, he may 
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hntik open an inner door> &c. Co. Ltt. 161 . CmA, 17. Bmrdm • 
168. BuLN.P. 81. 

Remmoal cf the goods.'] The landlord nay ckher remove the 
goods immediately, or he may allow them to remain on the pre- 
ouaes lor five days exclonve of the day of the aeimre, leaving a 
perfon there in die care and poosesaion of them, to prevent them 
from being clandestinely mnovcd. He cannot h o wever leave 
them on the premises longer than- the time above>mentioned» 
otherwise he will render himself liable to an action of trespass ; 
11 Gait, 395. 9Str:n\'4. tee \ H. Bl\Z, 11 G.9. r. 19. $19. 
8 L. Rttym. \VH ; unless he have the tenant's consent to do so ; 
and tenants nsnally request this as an indulgence, in order that 
they may be enabled in the mean time to raise money for the 
payment of the rent, or have an opportunity to replevy the dis* 
tress. Get the tenant to give yon a written memorsndnm of hb 
consent to your continuing in possession \ tee the farm, Tuid^ 
Fomu, 602. $ 5. I Bvm** J, 706. S 8el/oii, 179. By 2^ fV. bi M. 
4. 1 . c. 5. $ 3, however, sheaves of com, &c. when distrained, may 
be impounded on the premises, until appraised and sold. And 
by 1 1 6. 9. c. 19. $ 8, when com, grass, &c. growing, is dis- 
trained, it may be laid up in bams or other proper places on 
the premises, and shall not be appraised or sold until it shall 
have been cut, gathered, cured and made. And lastly, by 11 
G.2. c. 19. $ 10, any goods, when distrained, may be impounded 
on the premises, and may then be appraised and sold, in like 
manner as the distrainer might have done before off the premises. 
K yon remove the goods distnuned, if they be household goods 
or omer dead chattel, you must place them in a pound covert ; 
that is, in some covered place of safety, where they may not be 
exposed to injury from the weather. Co. lAt. 47. But where 
cattle are distrained, they may be placed either in a pound overt 
or pound covert, at the option of the distraioor : if he place them 
in a pound covert, as in a stable or the like, be must feed and 
sustain them ; but if in a pound overt, common or special, the 
owner must attend to them at his peril ; and for that purpose, if 
the distress be impounded in a special pound overt, notice thereof 
most be given to the owner. Co. Lit. 47. By 52 H. 3. c. 4. a 
dbtress shall not be driven out of the county where it is taken ; ue 
S Intl. 106 ; and by 1 & 2 7%. f M. c. 12. $ 1, a distress of 
cattle shall not be driven out of the hundred, rape, wapentake or 
lathe, where it is taken, unless to a pound overt within the same 
shirei, and not above 3 miles distant from the phce where such 
distress was talen. 

Apfffraxtement and sale.] By 2 W. if M. /.I. c. 5. $ 2, if the 
owner of the goods distrained shidl not within 5 days next after 
such distress taken, and notice thereof left at the chief mansion 
house or other most notorious place on the premises, replevy the 
same ; in rach case the person distraining shall, with the sheriff 
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or andetslieriff of the ooonty» or whh the constable of the linndred* 
parish or place {$ee 1 L. Baym, 63, 1 Salk. 247. 1 H. BL 14-) 
where such distress shall he taken, cause the goods, &c. ao dis- 
IrMDed to be appraised by two sworn appraisers (whom niich 
sberiffy undersheriff or constable, shall swear to appmise the same 
truly according to the best of their understanding ;) and after such 
appraisement, shall sell the same for the best price that can 1>e 
gotten for them, for satisfhction of the rent and charges of <lis. 
tress, appraisement and sale ; leaving the overplus (if any) 'vritli 
the sheriff, undersheriff or constable, for the owner's use. Pre* 
Tious to this statute, a distress, even for rent, could not be sold. 

Upon the sixth day (inclusive of that on which the distress wbb 
made, 1 /f. BL IS) ^eorc^ at the therijf^t vffict if the goinis hone 
been repieviedi and if not, tend far the corUtabie cf the hundred ^ 
parish er jdace, where the diareu wat tnade^ and aUo two 9U3em 
apprauers; (see 1 Stark, 172^; the amMtable wiU then administer 
the utual oath to theappraisertj (tee the form, Tidd,Femu, 603, $ Gu 

I Bmm*t J, 706. S Sellan, 179) and indarte a memorandum nf-' it 
vpon the wventory; tee the form, Tidd, Fvrmty 606. $ 7. S Selion, 
l7St» The appraitertp being swam, proceed to appraite the goods ; 
and having dine to, vorite their appraUement alto iipon the inventory; 
tee the f»rm, Tidd^ Formt, 603. $ 8. 2 SdUm, 173. The goods 
are usually sold to the appraiser for the cum at which they -were 
appnused ; and a receipt for the sum paid for them entered on 
the inventory, and witnessed by tlie constable. See upon this 
tubject generally, GUbert^ Dittreu and Replevin, If there be a 
SBq>lus, after paj^ment of the rent and charges, let it be given to 
the constable, to keep for the owner; 2 K^. ^ M. s. 1. c. 5. $ 2 ; 
but if goods to the amount of the rent and charges have not been 
distrained, or if the distress die in the pound, or be otherwise 
destroyed by the act of God, 1 Salk, 248^ the huidlord may 
distrun again. 

Where a distress shall be made for rent justly due, and any 
irregularity shall afterwards be committed by the party distrain- 
ing or his agent, the distress shall not be deemed unlawful, nor 
the distrainor a trespasser ab initio, but the party aggrieved mav 
recover satisfaction for the special damage in an action of tres- 
pass or on the case ; and if he recover he shall have full costs. 

II G. 2. c. 19. $ 19. But he shall not recover in such an action, 
if tender of amends h.ive been made before action broocht. Id. 
i 20. See 11 Eatt, 395. 2 Sir, 717. 1 H. BL 13. 1 Ea*t, 139- 

I have treated, thus concisely, of the maimer of making a 
distress, under this head of Replevin, because the action of re- 
plevin usually originates in a distress. But it is a mistake to 
think that Replevin lies only in the case of a wrongful distress • 
altfaou|h in practice it is usually confined to that injury, the 
action m fiict lies in -all cases where mere per^onal chattels have 
been wrongfully taken and detained firom a person, without a 
lawfiil authority. 






Sect. 2. 

Horn obtained.] F0BMEBI.Y when the fMurty distnuned upon io» 
tended to dispate the right of the diatreat, he mast have loed out 
A writ of replegianfmciat. This writ, being an original, iiived 
out of Chancery, and was obtained of the cursitor; Itoonunaiided 
the sheriff to delWer the things distnuned to the owner, and 
afterwards to do justice in respect of the matter in dispute, in Ui 
own conntj court. See the farm ef the writ, Ttdd, Forme, 604. 
§ 10. Upon recdpt of the writ, the sheriff issued his precept to 
Us bailiff to replery the goods, and a summons requiring the d^ 
fendant to appear at the next count v court to answer the plaiiH 
tiff for having taken them. The plaintiff then levied hb plaint 
in the county court, and so proceeded in the action. If the 
sheriff made the replevin, it was not necessary for him to return 
the writ ; but if the goods were not repleried, the sheriff most 
have returned the writ, S H. 7. 5. b, otherwise the party might 
proceed to attachment against him. Reg, 81. After the retom of 
the writ, if the sheriff had not executed it, the party might sue 
out an alias, and after that a pbtriei ; ne the form of the aliae, 
TuU, Forme, 604. § 1 1.— of the pbma. Id, 605. $ 18 ; or if the 
sheriff returned that the goods were eloigned, that is, removed so 
that he could not find them, the party might sae out a capiat in 
triiherrutm, requiring the sheriff to take other cattle and goods of 
the distrainor to the valne of the goods distrained, and deliver 
them to the party whose goods have been eloigned, to keep until 
his own goods should be restored. This writ also required the 
sheriff to put by gages and safe pledges the defendant, that he be 
before the king on the return of the writ, to answer to the plaintiff 
of the taking and detaining of his cattle. See the form of the writ, 
Tidd, JForms, 607. § IH, If the distrainor or other person claimed 
a property in the goods distrained, and the sheriff returned this 
as his reason for not executing the writ of replevin, a writ de 
fnprieiate jn-oiMnd& thereupon issued, requiring the sheriff to in- 
quire by inquest whether the goods were the property of the 
pfauntiff or of the person daiiuing them ; if of the plaintiff, then 
to replevy them, and to attach the party claiming them that he 
be before the king at the return of the writ, to answer the con* 
tempt and also damages to the plaintiff, and to put by gages and 
sale pledges the defendant, that lie be also before the king at the 
same time to answer to the plaintiff as to the taking of the good». 
See the form of the writ, Tidd, Forms, 609. $ <20. According to 
the tenor of these two latter writs, we may perceive that the suit 
was no longer to be prosecuted in the county court, but bekm 
the king in his court at Westminfeter. 
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This mode of proceeding by origiiwl writ, however, being eY- 
tmneljr tedious and the cattle or other goods being in the mean 
dme detaiued fioni the owner, to bis great loss and damage, it 
was directed and enacted hy the statate of Marlbridge (32 H. 3. 
c. 21.) that the sheriff, without any writ being sued out of 
Chancery, shall proceed to replevy the goods, immediately upon 
oompiaiot being made to him ; and by 1 4> 8 /fc. ^^ Af. c 1 2» the 
sheriff of every county shall appoint foar deputies at leasts 
dwelling not above 18 miles distant from each other, for the por^ 
pose of making replevins. See a form ^' the deputation, Tidd, 
J'orms, 604. § 9. 

Before the sheriff or his dcpnty, however, can replevy, either 
upon writ or application^ he must take pledges from the plaintiff, 
not only to prosecate his suit, bat also to return the cattle or 
goods if a return shouM be adjudged ; and if be take pledges in 
any other manner, he shall be answerable to the defendant for the 
price or value of the cattle or goods replevied. The security 
taken by die sheriff in pursuance of this act, is usually a bond 
conditioned as is above-mentioned. 1 L. Raym, 278. Also, by 
1 1 O. 2. c. 1 9. § 23, in every replevin of a distress for rent, the 
sheriff or his deputy shall take from the- plaintiff and two re- 
sponsible persons as sureties, a bond in double the value of the 
goods distrained (to be ascertmned cm the oath of one witness^ 
conditioned for prosecuting the salt with effect and without delay, 
and for a return of tbe goods if a return should be awarded. Sse 
the form of this bfnid, Tiddy Formty 605. § 1 4. Although the statate 
directs the bond to be taken with two sureties, yet a bond by one 
surety only has been bolden good. 7 7aun/. 28. and ue Id. 3S7. 
The sheriff is directed also by the above statute to assign the bond 
to the avowant or perspn making conusance, (see 5 T. R* ] 95. 
.4 Cemp 36. 1 B. ii; P, 378), in the same manner as a bail bond Is 
assigned^ and the party afterwards may bring an action on the 
bond, if forfeited, in hu own name, and the court may by mle 
l^ve sucb relief to tbe parties as may be agreeable to justice 
and reason. See the form if the cangament, Tidd, Forms, 
606. $ 16. andiee Vol. l,p. 99—104. If the sheriff neglect to 
take a bond, he is not liable to an attachment ; but the defendant, 
if damnified, may have his remedy against him by action on the 
case. 2 r. jR. 617. So, he may have an action on the case 
against the sheriff for taking insufficient pledges, and may therein 
recover damages to the extent of the value of the goods replevied. 
4 T.R, 433. tee 2 H.Bl, 36.647. 2 W.Bl. 1220. 5 Taunt. 325. 
But if the avowant or person making conusance take an assign- 
ment of the bond, and sue the pledges, he may recover to the 
extent of the penalty. Where separate actimis were brought 
against each of the pledges, it was holdeu that the plaintiff could 
recover from both damages only to tlie amount of the penalty, and 
from each the costs in the separate action against him individually. 
1 Taunt. 218. Also, where the action was brought against the 
pledges before the bond was forfeited* the court refused to set 
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MietleprocedSiigf, ng^ng Uiat the nurtter might be ple«4ed at t 
defence to the acdon. 5 TaufU. 77d. Taking ao aarigmneiU oC 
(be lepfevia bond, is not a waiver of your nnedj against tht 
iberiff; «nd therefore if after proceeding against the pledges ywi 
find them insolvent, you xnay bring your action agahist the sheriff 
for taidag jnsuffident fkledges. 1 Stmnd. 1 95 «. 

The mode of proceeding is thus : let tkepofty itUending to rr* 
piety, take Hee n^jjp^sietU housekeepers rfihe city or anmiy where 
Ae distreuwu made,to the theriJjTs ^jiee of thoi city or eoumiyt 
m to theapee £/* hie deputy; and upom the bond bemgJUIed up^ 
let itheexecuted by the piaifdiff and his two sureties, A precept 
erwarramt is then made otOt commanding one ^ the sheriff's tf* 
fan to replevy the goods^ and deUver them to 4he plamt^i and 
siso to m nuno n the defendant to oppeor ai the next county courts 
to answer the plaint^ for theiakmg, jv. See the firm of thit 
fncept, Tidd, Forms, 606. $ 16. 2 SeUon, 158.— <nMf oftheswnm 
nom thereout Tidd, Forms, 607. § 17. Upon this precept the 
officer will replevy the goods, if found inthin the county, &c., the 
plaiatiff or some person on his behalf acoonpanyiag him in order 
to identify them ; and in doing this, the officer may use force It 
the distrainor make resistance, ond may break open even the outef 
door of bis dwelling-house, if the goods be there, havkig first ng« 
oified the cause of his commg, and desired admittance. 8 Inst, 1 9$« 
14a See ^ Ro. Abr, 552. 20 H, 6, 28. Care should be takeo^ 
in cases of distress for rent, to replevy, before the expiration of fiv 
diys exdusi^^e after the service of notice of the distress ; otherwise 
the distrainor may sell the goods. See ante, p. 63. But in all 
other oases of distress at oommon law, no time is limited for re* 
plevyiogt because the distraiaor eannot sell thedistress^ 

If the geods have been eloigned, so that the dieriff cannot re« 
plevy them, then upon plaint being levied in die county court by 
the plaintifi^ the sheriff may issue a precept in the nature of a com 
pias in withemamt commanding his officer to take goods or cattle 
^the defendant, to the value of those taken by him, and deliver 
diem to the plaintiff; the plaintiff having first given him a bond 
fnth sureties, similar to that above-mentioned, conditioned to pro- 
secute his suit, and to return the goods so to be delivered to him, if 
a retain of them should be afterwanis adjudged. See thejorm ^the 
prec^fTidd, Forms, 616, §16. • 

4 

iPbffi<.l After the goods ha^e been replevied and delivered te 
the pUintil^ he must, according to the terms of his bond, levy hia 
plaint at |he.next county court, and prosecute his suit with effect 
and without delay. If he do not levy his plaint «t the next county 
Qourt, or if he make default in any subsequent part of the proceed- 
^flgs, dther in the county court, or in this court after the removal 
of the cause, I S,^: P. 410^ the defendant may take an assigiw 
ment of the replevin bond, and« hairing got it stamped, may pro- 
eeed thereon a^^inst the plaintiff and bis pledges, in the same maa* 
oer as a plaintiff proceed! upon a b«il bond* See ante, p,. ^4. and 

VOUU. K 



99 Jupitvw* 

ToL I. p. 99— 104. SeetheformqfihepiaifU,'TiAi, JPbrms^ 
605. $ IS. 

• The suit may be prosecuted in the county court, however eon^ 
ddenble the vailue of the goods may be* 2 ^. 7, 5 6. 2 Inst, 139. . 
But if any right of freehold come in question in the course of the 
proceedings in the county court, or ancient demesne be pleaded, 
S FimA^ L. S17. 4 IT. 6, Sa 2 if. 7. 6. Co. Lit. 145, or if the 
Ung be a party, or the taking be in right of the crown, JSro, .Ah',' 
B/^plwin, S, the sheriff cannot proceed in the cause; so that it is^ 
utual in practice to remove the plaint into> one of the courts at* 
Westminster in the first instance* * 

FtairUt how removed,] The plunt may be 'removed by writ of, 
pone, recordari facias loquelam, or accedas ad euriam, according 
to circumstances. It may be removed either by the plaintiff or the 
defendant: by the plainti^ at pleasure; by the defendant, upon, 
reasonable cause. F» K. S.69 M. 70 B. This assignment of 
cause by the defendant, however, is at present but matter of form ;• 
it is assigned in the writ of recordari, &c. and cannot be denied 
by the sheriff or pluntiff. See a form of it, Tidd, Forms, 618. 
$ 34 a. But where the action of replevin is commenced in a court 
baron, cause must be assigned for removing it, whether removed 
by the plaintiff or defendant. Reg, 85 h. Fi N. B. 70 A. 2 Tnsi. 
389. 

If the goods have been replevied by virtue of a replegiarijhrnas, 
Ae plaint in the county court is removed by writ of pone. F. JVl j&« 
69 M. This is an original writ, obtained from the cursitor, 
bearing teste after the entry of the plaint in the county court, and 
returnable on a general return day in term, wheresoever, &c. ; but 
if it happen to b«ir teste before the entry of the plmnt, it is not ma- 
terial jP. N. B. 71 D. See the firm of the writ, Tidd, FortnSr 
611. $21,22. . 

If the goods have been replevied upon mere application to the 

fliheriff, unthout writ, the plaint is removed by writ of recordari 

Jhcias loquetam. This is also an original writ, to be obtained from 

the cursitor, tested and returnable like the pone. See the form^ 

Tidd, Forms, 614. § 24. 618. $ 24 a. 2 Sdlon, 166. 

If the pl%int be levied in a court baron, it is removed by writ of 
accedas ad curiam. This is als&an original writ, in every respect 
the same as the recordari, excepting that it directs the sheriff to 
go to the lord's court, and there cause the plaint to be recorded, 
and so to return it to the court above^ This writ must bear teste 
after the entry of the plaint, otherwise it will be bad. F, N. B. 
71 D. See the farm ^it, Tidd, Forms, 61 6. § SO, 

In eider to sue out any of these writs, mafe out a profcipeg see 
Aefirm efapretdpefw a recordari, Tidd, Forms, 612; § 28* 
9 SeUen, 160. Make out aiso a memorandum of yamr warrant 
to fUtf or defend, as directed Voi, 1. p, 24^ Tltke them to the cur*' 
titori and upon tellmg him when the next county court waB he 
keUem, he wiU mahe out the writ.' .Pay Anr 7«. 6tf. Them take 
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it to the office of the under sheriff of the eountjft j>c. who wiU 
allow and return it, Pay him 164. 6J. See thej/vm of the re- 
fura, Tidd, Forms, 613. $ 25. 2 Sellon^ 167.. if the sheriff re- 
turn the \rrit tarde, the party may sue out an alias, &c. F. JST. J9* 
70 B. If to a writ of accedas ad curiam, the sheriff return that 
the lord refused to bold his court, a distringas then issues, com- 
xnan^ng the sheriff to distrain the lord to hold his court; and af^ 
(hat a.sicut alias, &c, F. N. B. 18 £. If the sheriff do not r^ 
turn the recordari, &c you may rule him to return it, in the man* 
ner directed Vol. 1. p. 93. See 2 Bur. 1151. 

When you have got the writ returned, file it with the filacer of 
ike county ; pay him 2s. lOd. This should be done within two terms 
at least after the writ is returnable ; otherwise the opposite party 
may obtain a certificate from the filacer that no such writ and return 
are filed, and the cursitor will thereupon issue a writ of procedendo, 
2 Sellon, 162. Tidd, 346. See the form of the procedendo, Tidd^ 
Forms, 615. § 31. 616. § 33. 2 SeUon, 168. If the return, how- 
ever, be filed, a writ oi procedendo cannot afterwards be had, unlesa 
perhaps where the cause was removed from a court of ancient de- 
mesne. F. N. B. 69 M (a). Gilb. Jiejylevin, 10. 1 1 1 . 

The delivery of the writ to the sherifi^ stays all further proceed- 
ings in the suit \n the county court, even although delivered after 
interlocutory, provided it be before final, judgment; 2 Bur. 1151 ; 
if the sheriff proceed further, such subsequent proceedings art 
void, and the sheriff is liable to an attachment F. N.B,4'SL 
The writ however removes the plaint onl}', and not any of the sub- 
sequent proceedings ; and the plaint is removed by it, although the 
plea in the court below may have been discontinued. F, N, B* 
71 A. 

Appearance and declaration.'] The defendant must enter hit 
appearance with the filacer, before the pluntiff can declare in this 
court, or the defendant rule him to do so. This regularly should 
be done^ on or before the quarto die post of the return of the re- 
eordari, &c. As to the mode of entering it, see VIoLl.p. 300. 

If the plaintiff wish to expedite the cause, and for that purpose 
to procure the defendant's appearance, he should obtain a rule to 
appear from the filacer; pay him 4s. 3rf.; enter it with the clerk 
^ the rules, and serve a copy ^ it upon the defendant. This 
rule expires in 4 days; and if the defendant have not en- 
tered his appearance within that time, then, tf the plaint have 
^een removed by the plaintiff by pone or recordari, sue out a pone 
per vadios with the filacer ; see the form, Tidd, Forms, 614. § 26. 
10 Went. 255. 288. 2 Sellon, 167/ pay signing 5s. 6d. sealing 
7d.;, upon which the sheriff will summon the d^endant. On the 
quarto die post of the return day of the pone, search with the 
filacer jfthe dfendant have entered an appearance; and if not, 
the filacer will make out a distringas; see thefomh Tidd, Forms, 
614. $ 27 J pay 2s. lOd. signing, Id. sealing; and have it caw- 
emed,as directed postf Bk. 3, P^ 2, CA.. 1» §• 1, Jf issues he rC' 
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kKmed ypom it, andthe defendant have notatyet enteredkU^ 
pearance, tue out an alias, and cfler that a pluries, j-c. untU the 
dtftndant appears. But if nfMa bona be returned to the dit^ 
tringaSt then sue out a capias, and so proceed to outtawry, F^ iV. Bm 
70 A (a). See the form if the capias, Tidd, Forms, 615. 
§ S8. If the pUint, however, have been removed by the defendant, 
F> y^B•^OA (a), or by the plaintiff by writ of aceedas ad c«- 
riam, 2B.j^ P. 137, the first process after the rule to appear, is 
the distringas, omitting the pone per vadios. If the ddTendant 
come in upon any of these writs, and enter his appearance with the 
filacer, the plaintiff may then deliver or file his declaratbn, as In 
mdinary cases. See the form of the dedaration, Tidd, JFbms*, 
€18. i 33. See 5 Taunt. 771. 

|» But if the defendant wish to expedite the caiis«^ then, on or tffter 
the quarto die post of the return of the recordarh having first en* 
tered an appearance vnth the filacer, as directtd Vol, 1. p. 30O* 
get a rule to declare J¥om the master; see thejorm, Tidd, Form9, 
618. $ 32; and serve a copy tfit upon the jdavnliff, or upon hir 
attorney or agent if the cause were removed by him. It may be 
served any day before the time mentioned in the rule has ex* 
pired; and the pluntiff has then four days to declare from the day 
of service^ 11 East, 183. Also, if the recortfart have not been 
filed on or before the quarto die post of the return, a demand oF 
declaration must be made, in the same manner as directed Vol, I. 
p, 1 16, 1 17, as to the demand of a plea ; Ca, Pr. C, B» 55; but iT 
filed on or before the quarto die post, a demand of a declaration is 
not necessary. 1 H. Bl. 281. If the plaintiff do not declare be* 
fore four days after the service of the rule, and S4 hours after a de» 
daration has been demanded (when a demand is necessaiy) have 
sevorally expired, the defendant may sign judgment of nonpros* 
F, N. B, 70 -A. Sign this judgmenti as directed post, Bk. 4, 
Ft. I, Ch, 17j 

The Judgment of nonpros at common law, is, that the defiendant 
ihall have a return of the goods replevied, and his costs. See the 
form, Tidd, Forms, 627. $ 45. and see the form qf the writ de 
retomo habendo thereon, 2 Sellon, 1 68. The plaintiff however, is 
not' prevented by this judgment from proceeding; for he may sue 
out a writ of second deliverance; 2 Inst, 34a Stat. Westm,t» 
c. 2 ; in execution of which, the sheriff must again take the goods 
from the defendant, and deliver them to the plaintiff; or the writ 
will operate in the sheriff's hands as a supersedeas of the writ de 
retomo habendo, if the latter writ have not as yet been executed* 
Latch. 72. Palm. 403. 1 Salk. 95. If Uie pluntiff intend to pro* 
ceed tiius, let an award f the writ of second ddiveranee be as* 
iered upon the roll, after the judgment of nonpros i see the/brm 
qf the entry, Tidd, Forms, 655. § 75. Then sue out the wri9 
with the cursitors see the form, Tidd, Forms, 655* § 76. 655. 
§ 77. Thes, Brev. 303. 2 Sellon, 169.^oncr of the return thereto^ 
Tidd, Farms, 656, $ 78. The proceedings upon this writ pie the 
same as in the ordinary cases of replevin where the action is com* 



acnced 1>y writ, as mentioned ante, p»C3; and if the defeodaat 
baye judgment, either upon verdict, demurrer, or otnonproSf it ia 
for a return irrepleyisable, and he shall have a writ de retomo ha^ 
imdog 2 7«st. 341; which being executed, the plaintiff cannot 
have any further writ of deliverance. See the firm of the deeiara^ 
Hon on a vfrii ojf second delweranee, Tidd, Forms, 656. § 79« 
But if the plaintiff do not sue out a writ of second deliverance, and 
to ihe writ de retomo habendo the sheriff should return that the 
goods, &c. are eloigned, the defendant shall then have a capias m 
withtrnam, and after that an alias and j^uries, until it is executed. 
See the firm, 2 Selion, 169. The capias in withernam^ however, 
in this case, is but mesne process, to compel the plaintiff to declare; 
1 JL* Raym, 614 ; and as soon as he has declared, he may, it seems* 
obtain a restitution of the goods taken under it, upon motion* 
Aby, 50. and see Comb. 201, 2Salk,582, 

But in cases where the replevin is of goods distrained for rent, 
if the plaintiff be nonprossed, the defendant, after entering the 
judgment for a return (and which must still be entered, although it 
ia never executed, see 2 WHs, 117. CaHh, 253), may, by 17 C 2. 
e. 7. $ 2, make a suggestion on the roll, in the nature of an avowry 
or conusance and pray a writ of enquiry to be directed io the she- 
riff of the county where th« distress was taken, to enquire of the 
rent in arrear at the time of the distress, and also of the value of 
4be distress. Then follows on the roll, the award of the writ of 
enquiry, (of the execution of which 15 days notice must be ^ven 
to tb6 pldntiffor his attorney, 17 C2. c. 7. $ 2) ; then the sheriff's 
return of the finding of the inquest; and lastly follows an entry, of 
the final judgment. If the inquest find the value of the distress to 
.be as much or more than the amount of the arrears of rent, then 
the final judgment shall be that the defendant recover the amount 
4sf such arrears, and full costs of suit ; but if the distress be less 
than the arrears, then the judgment shall be for the sum at whichr 
the distress is valued by the inquest, together with full costs of suit. 
17 C 2. c 7. § 2. See the form of the suggestion, ^c. and judg- 
ment, Tiddy Forms, 632. § 50. 634. § 51. 2 &ll6n, l82.^-efthe 
writ of enquiry, Tidd, Forms, 638. § 57. 2 Sellon, IBS.-^ofthe 
notice ofenqwry, Tidd^ Forms, 641. § 60. — and tftke inquisif 
Hon and return. Id. 642. $ 61. The defendant may have execu- 
tion of this judgment, hy fieri ficias, ca» sa. or elegit; 17 C 2. 
c. 7. § 2 ; but cannot of course have a writ de retomo habendo* 
This mode of proceeding by writ of enquiry is advisable, as a writ 
of second deliverance after it, would be inoperative, the goods still 
remaining with the plaintiff 1 Vent. 64. Bui. N. P. 58. Barnes, 
427. 2 Wils. 116. The court, however, in some cases, under par- 
ticular circumstances, will set aside this judgment of r^onproSi &c. 
and let in the plaintiff to declare, upon payment of costs. 1 Vent* 64* 
. Or instead of executing a writ of enquiry, as here directed* the 
defendant, having signed judgment of nonpros, in cases where the 
itpleviD is of a distress for rent, may take an assignment of thi 
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mgiiena bond, axBd proceed upon it agunt the plaintilT snd bis 
piUdgei. 

AoounyJ] VTheil tbe plaintiff has deKTerred or fited bis dedara* 
Hopt let Aim jenier a rule to avow with the clerk of the ruks^ m 
the manner directed Vol, I. p^llSyOS to tlie rule to plead. Then 
demand an avowry, in the ttxme manner you demand a plea ; see 
Vol, l.p.llTi and if the defendant do not file his avotvry of C9> 
mutance, ^. with the clerk of the paperty within the time limited 
Jhr that purpose, sign judgment by default, and execute a writ of 
enquiry, as directed ante, p, 10. 22. See the form of the jitdg-' 
ment, Tidd, Forms, 624. $ 44. 8 Went. 92«— and of the writ of 
enquiry, Tidd, Forms, 636. § S5* 

If the defendant plead, avow, or make conusance, let tlie plea or 
avowry, ^c. be signed by counsel, and filed with the clerk of the 
.papers. If he plead or avow double, leave of the court must first 
be obtained for that purpose, as directed Vol, 1. p, 123. Tbe plea of 
eepit in alio loco is not a plea in abatement, but a plea in bar ; and 
-therefore an affidavit to verify it is not required. WUlest 475. 

Flea in bar.] As soon as the defendant has avowed, he may 

rule the plaintiff to plead, in the same manner as directed Volml. 

p, 125, as to the rule to reply ; and if the plaintiff do not plead 

within the time limited by the rule^ the defendant may sign Judg- 

•'ment of nonpros. 

The judgment of nonpros in this cBse» at common law. Is thiit 

the defendant shall have a return of the goods. But if the distress 

were for rent, customs, services, or damage feasant, the defendant 

ihall have judgment for his damages; 21 £[,6, c. 19; and con- 

'lequenily, after the entry of the judgment of nonpros on the roH, 

follows the award of a writ of enquiry to ascertnin the damages (in 

' the same manner as in ordinary cases, upon a judgment by default), 

. the sheriff's return of the inquest, and final judgment. • See the 

firm, Tidd, Forms, 627. $46. — the like with a remittitur danina^ 

'Id, 629. § 47. In this case also the plaintiff may sue out a writ Of 

' second deliverance ; but it will be a supersedeas of the writ de re- 

'tomo habendo only, and not of the writ of enquiiy. Latch, 72, 

»Pa/m. 403. 1 Salk,95, 

Or, if the replevin were of a distress for rent, the defendant may 

• enter his judgment, and execute a writ of enquiry, under stat, 
17 C. 2. c. 7. § 2, in the manner above directed for want of a de-' 

'Claration, accepting that the entry of a suggestion in nature of tti 

avowry must of course be omitted, and you therefore enter the 

-prayer for the writ of enquiry, &c., immediately after the judgment 

• for a return. See the firm of the entry, Tidd, Forms, 634. J 52.— 

• and of the- writ ^enquiry. Id, 639. § 58. 

Or the defendant, instead of executing a writ of enquiry, may, 
'tiflttir signing judgment of nonjrros, take an assignment of the re« 
-plevin bond, and proceed thereon. 2 Wilt, 41. 
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If the ^UintifT plead to the ayowiy or conuaniee^ let the pUa At 
signtd by counsels engross it on 4d. stamped paper ^ and fiU Ht 
.VfUh the clerk of the papers. If the pUintiff plead double, (wUdi 
he may do» 4 ^. c. 16. $ 4), the leave of the court mutt fint be o^ 
iamed for that purpose as directed Fd, I, p. 123. 

Issue-'] Let the paper book be made up, delivered and returAcd^ 
as directed Vol. 1. p. 126—132. See the form, Tidd^ Forms, (SSS. 
$ 40. Either plaintiff or defendant may make it up^ and enter it 
when necessary, both parties in replevin being deemed acton* 
ro2. 1.;?. 131. 

I^emvrrer.'] The proceedings upon demurrer are the tame u in 
iirdinaiy cases ; the onfy thing necestary to be mentioned here^ it 
the judgment. At common law, the judgment for the defendant itt 
that he have a return of the goods irreplevisable 14 ZT. 7. 6.d. 
2 Inst. 340. Bast, JEnt, 562 b, Co, £nt. 591 a. Lib, Plac 469. 
pL 25. ^But if the distress were for rent» customs, servicesi or d»> 
mi^e feasant (21 H, B. c. 19), an enquiry of damages and eostt It 
awarded ; see the form of the entry, Tidd, Farms, 629. § 48. The 
defendant thereupon sues out a retomo habendo and an enquiry of 
damages, either in the same writ^ (see thejhrmt Thes,.JSrev, 220. 
Tidd, Forms, 646. § 68.) or in separate writs; (see the forms, 
UU Ent. 600, 601, 602. 604. Tidd, Farms, 637. § 56.); and 
upon the return of the writ of enquiry, final judgment is entered 
to recover, as well the damages and costs assessed by the jury, at 
the costs assessed by the court. 1 Sound. 1 95 (n). No writ of 
;Kcond deliverance lies after judgment upon demurrer. 

Or^ if the distress were for rent, then, after judgment given fyt 
the avowant or person making conusance, the court may award, a 
writ of enquiry, to enquire of the value of the distress, and the 
amount of the rent in arrear, (of the execution of which writ of en- 
quiry, 15 days notice must be given to the plaintiff's attorney jOt 
agenf^ 6 Taunt. 57); and upon the return thereof, if the value 
•of the distress be greater than the amount of the rent in arrear, tiw 
defendant shall have judgment to recover the arrears and ftill costs; 
but if the value of the distress be less than the arrears, then he shall 
have judgment to recover the value of the distress, and full coats. 
17 C. 2. c. 7. § 3. see the form qf the entry, Tidd, Formt, 6S6. 
§ 53.— and of the writ ifenquiryy Id, 640. $ 59. 8 Went* 101. 
and see 1 Saund. 195. 2 Id, 286. CaHh, 253. In this case no 
writ de retomo habendo issues. 

The judgment for plaintiff on demurrer, is the same at in the 
> action of trespass. See ante^ p, <.36. and Vol. 1 . p. 204^ 

Trial,"] After giving notice of trial, the plaintiff (or if he neglect 
to do it, the defendant) may make up the nid prius record, sue out 
jury process, enter the cause for trial, and. proceed to verdict or 
nonsuit, as in ordinary cases. As both parties in replevin arc 
deemed actors, consequently when th0 record i« ^mkd dows ibr 
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(Hil by tbe defendant, it is not necessary to bare the proviso iff tiie 
AtitiriHgiUt is in cases of trial by proyiso, 2 Salk, 65% aMioogli lA 
|iii^ it is usually inserted. S T. R. 661. 1 W. M, 875. Fdr 
ftt'tii^ reason the defendant in replevin cannot have judjgpnent as 
iiPcMt of a nonsuit; 3 T. R, 661. 5 T. R, 400. 1 FT. J8/. 37^ s 
bat if either phiintiff or defendant give notice of trial, and afterwards 
•da not proceed to ti^p the cause or countermand their notice in 
tiaie^'ihe opposite party will be entitled to costs as in ordinary case^ 
^S^itft.4,i^.l, C7A.22,23. 

If a verdict be found for the plaintifl!. tiie jury assess the dw£^ 
mages, as in a verdict for plaintiff in trespass, &c. ; but if found fdr 
the defendant, then the jury assess the damages for the defendanty 
by ttat. 7 H, 8. c. 4. $ 8. 21 if. 8. c. 19. $ 3 ; or, if the distress 
were for rent, and the defendant wish that die finding should be a<^ 
cording io 17 C 2. e. 7. $ 2, the juiy find tbe amount of tbe rent 
in arrear, and the value of the things distrained. If the jury. In 
finding a verdict general^ for defendant^ omit to assess dami^^es 
•ACoorSngto these statuter ef Henry 8, the omisaon may be sup^ 
ptied by a writ of enquiiy. &iHh. 362, 1 Saik. 205. 95. 5 Mod. 
77. 2 FT. Bl. 921, 3 WUs. 442. But if the jury find according to 
Jtal. n €U2, 0. 7. $ 2, an omisnon in tbar verdict cannot be sup* 
^ed by inquest; I Lev, ^55, 1 Sid, 380. 1 Salk, 205. Hardw* 
S97, 298. T. Raym. 170. 1 Vent,AO^ Q8tr. 1052. 3 T, R. 349. 
See 2 JF, JBl. 763 ; although in such a case the court would pro* 
bably allow the defendant to enter his judgment for a return at com^ 
mon law, or allow him to amend it if already entered ; 3 T. B. 349. 
Carik. 362. I Lev* 255 1 or if the jury have assessed damages, 
but not the amount of the rent, the defendant may have leave to 
enter his judgment as a judgment under siat. 21 H« 8* c. 19. 
'4r. Ji.509. 

Nonsuit,'] If tiie plliintiff be nonsuit, the jury are then to en* 
qiure of the damages the defendant has sustained; £7om^. 11. 
S Mod, 76 ; or if the distress were taken for rent^ then, at the 
prayer of the defendant, the jury shall enquire of the amount of the 
arrears and the value of the distress (17 C 2. c 7. $ 2); in the 
nme manner as where a verdict is given for the defendant. Upon 
thisfinfing, the defendant, at common law, shall have judgment 
that he have m return of the goods distrained, and recover his da- 
mages and cost; see the firm^ Tidd, Formsi 630. $49; or, in 
case of a distress for rent, if the defendant choose that the jury shaH 
find the value of the distress and the amount of the arrears of rent, 
be ihafl have judgment to recovei: the arrears and his costs, if the 
Talue of the distress be found to equal or exceed such arrears ; but 
If the value of such distress do not equal the arrears, then he shall 
have judgment to recover the value of tbe distress and his costs. 
17 C 2. c. 7. § 2'. See thejhrm of thejttdgmentt where thefind^- 
tng is under this statuie, Tidd, Forms, 636. § 54w and See- 1 X««. 
t955. 1 Sid. 380. 1 SaUc, 205. ffardw, 297, 298. 3 T. i^ 349. 
T* Rtu^ 17a 1 Vent. 40. iStr. 1052. 1 TawiU. S18. 



A$ the judgment mt common law, in tbis case, is not for a return 
€f tiie goods irreplevisable, the plaintiff maj sue out a writ of 
ncond deliTerance, and proceed upon it, as mentioned anttfp. 68. 
This writ will be a snpenedeas of the writ de retamo habendo; but 
the defendant is not precluded bj it from levjing the damages and 
costs awarded to him by the judgment. 

Judgment.] The judgment of <ion prot and upon a nonsuit, have 
been already notioed ; we shall here confine our consideratiou 
to the judgment after verdict. When you haoe got the nisi p/tus 
record Jircm the associale, ntdcne the poileti upon it, if that he not 
tdrtady dene ; see Vol, 1 . p. 1 99. See the form of' the posteafnr ptain/^ 
tif upon rum cepii, Itdd, Forms, 6^23. § 41.—^^ tke defendant on 
sneral issues. Id. 633. § 42. 624. $ 42. a. 8 Went. 1 15.-^or the 
Hrfendaiu on stat. 17 C. 8. c. 7, Tidd, Forms, 625. $ 43. Then, 
sign judgment and tax ytmr costs, as in ordinary cates. 

The entry of the judgment for plaintiff, is the same as in tres- 
pass or assumpsit, that he recover his damages and costs. See 
Vol. 1. p. 202. S04. The judgment for the defendant is, that he 
have a return of the goorh irreplevisable, and recover the damage* 
assessed by the jury and his costo of increase. See theform, lidd. 
Forms, 630. § 49. 631. $ 49. a. But if the distress were for rent, 
and the finding of the jury be according to stat. 17 C. 2. c. 7. § 2, 
the jadgraent is, that the defendant recover the amount of the rent 
in arrear, if the value of the distress be equal to or greater than 
it, together with full costs; but if the value of the distress be less, 
then the judgment is, that he recover the value of the distress, and 
costs. See theform of the judgment, Tidd, Formi, 696. $ 54. 

Costs,'] If the plaintiff have a verdict, he is entitled to co8(» of 
increase, by the stat. of Crloucester (6 Ed, 1.) c. 1. $ 2, in the 
same manner as in all other actions in which a pluntiff obtains 
damages. 

So, if the defendant in replevin or second deliverance^ making 
avowry, conusance or justification for rents, customs or services, 
or for damage feasant, have a verdict, or the plaintiff be nonsuit or 
«>therwise barred, he is entitled to costs, by 7 H. 8. c. 4. § 3. and 
21 //. 8. c. 19. $ 3. See Hwrdvo. 153. 2 L. Ravm* 788, Comyns, 
I '22 2 Ro, Rep. 457. Cro EL 330. Cro. Jac, 520. Cro. EL 800. 
I T. H. 971 . And by 1 7 C. 2. c, 7. § 2, in replevin of a distress 
for rent, if the defendant have judgment upon this act^ he shall 

- have full costs of suit. And lastly, where the distress is for rent, 
relief, heriot or other service, tlie defendant avowing or making 
conusance in replevin, shall have double costs of suit, if the plaintiff 
be nonsuit, discontinue his action, or have judgment agmnst him. 
n G.2.C. 19. 5 22. See Barnes, 148. 2 WiU. 28. 1 J3. ^ P. 214. 

• WiUes, 429. 7 T. R, 500, and as to costs upon double pleading, see 
S 7*. B. 235. 2 Doug. 709. and see Bk. 4, Pt. \, Ch, 29. 

Esecutitm^ The execution for the plaintiff, is the same as in 
ordinary cases, where a plaintiff has judgment for damages and 

B5 
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costs, DAnielv, hy fieri facias, ca. lo. or elegU. See the form ef'ihe 

fieri facias, Tidd, Forms, 642. $ 62. and see generally. Vol, 1. p. «5^. 

So, if tlie defendant have judgment under stat. 17 C. 3. c. 7, to 

recover the arrears of rent or value of the distress, he shall have 

execation bj fieri facias, ca. ca, or elegit. See the form of a 

fi' ff^Joir arrears rf rent, Tidd, Forms, 643. § 63.— tfcc like for the 

value of the distress. Id. 643. J 64. 

But when the defendant has judgment at common law, he shall 
have execution by a writ de ret&mo habendu to have a return of 
the things distrained, and ^ fieri facias or ca. sa. for the recovery 
of his damages and costs. These he may have in one writ, or 
separate. See the farm if a retomo habenuo and fieri facias, after 
verdict, Tidd, Forms, 647. $ 69. — of a retorno habendo or nonjrros 
for want tf a dedaration. Id. 643. § 65. — and of the entry thereof. 
Id. 644. $ 66. — of the retorno habendo for want of a plea in bar, 
Idm 644. $ 67. — of a retomo habendo on a demurrer to a plea in bar, 
and enquiry of damages, in one writ, Id. 646. § 68. — of retomo 
habendo after judgment <f nonpros in proceedings upon a torit of 
second deliverance, and ca. sa, for damages and costs, in one vorit, 
Id> 657. § 80. Engross these torits, respectively, on a 5s. stamped 
parchment, ttiking care to make them returnable on a general return 
day in term ; and leave them with the sheriff to be executed. The 
sheriff, however, is not bound to execute a writ de retorno habendop 
unless some person attend on behalf of the defendant to shew 
him the goods ; and it will be a good return to the writ to say that 
uo person did so attend. 3 Saund. 74. he. 

If to the retomo habendo, the sheriff return that the goodS| &c. 

are eloigned, (that is, conveyed to places unknown to him, so that 

he cannot execute the writ), the defendant may then sue oat a 

capias in wit/iemam {^ Leon, 174), requiring the sheriff to take 

• other cattle, &c. of the plaintiff, to the value of the cattle, &c. 

eloigned, and deliver them to the defendant, to be kept by him 

until the plaintiff should deliver to him the cattle, &c. originally 

replevied. See the form of the return of elongata, Tidd, Forms, 

648. $ 70. — and of the capias in withernam. Id. 648. $ 71, 649. 

$ 72. 657. $ 81. If this writ be returned nihUt the defendant may 

. sue out an alias, and after that a pluries; and if the pluries be 

returned nihU,. the defendant may then sue out a scire facias 

against the plaintiff's pledges, to shew cause why the price of the 

cattle, &c. eloigned should not be made of their lands and goods, 

■ and rendered to the defendant. See the forms, Tidd, Forms, 651, 

§ 73. 652. § 74. If no cause be shewn to this scire facias^ a writ 

issues to take the cattle, &c. of the pledges. But if they have 

none, and the sheriff return nihil to the writ, the defendant nunr 

thc;n have a scire facias against the sheriff himself, requirkig him 

to shew cause why he shall not render to the defendant cattk« 

&c. to the value of those eloigned. Hut, ni, I SauTtd, 195. (n.3). 

Or the defendant may, it should seem, proceed against the pledges, 

by default, upon the scire facias above mentioned. Or, which is 

much the best and least circuitous method, if the sheriff have not 



taken pledget, or the pledges be insuificieiit, the deftodast npoD 
the retom of the elongala, maj bring an action on the case agamst 
the sheriff and recover damages, whether a tcirefaciai hare issued 
against the pledges or not \G Vin, Abr. 399, 400. S W. BL 1380. 
1 New Rep. 892. 1 B. ^P. 378. 

The proceeding in this case is had against the pledges, became 
the phuntiff has not complied with the condition of the bond, by 
retnnung the distress when jadgment was given against him. 
Bat when jadgment is given in porsoance of stat 17 C. 8. c. 7, as 
a retorn is not required in that case, the defendant can proceed 
vpoQ the bond only in cases where plaintiff has made defitalt in 
prosecuting his suit, and consequently not after demuirer or 
verdict. 

Proceedtngt^ vihen ttayedJ] If tiie defendant avow er make 
conusance & rent, the court, upon application bj the plaintiff, 
will stay the proceedings, upon the rent and all the costs up to that 
tiqie being paid into court. l/f.B/.84. 8&iU;697. 1B.4-P.388. 
and see Barnes, 429. But they will not do so, where the deficndant 
avows, &c. for damage feasant; 8 Mod, 379; nor will they stay 
proceedings, at the instance of the defendant, upon payment of 
costs. 3 B. ^ P. 603. 



CHAPTER nt 

Seirt Faeittt^ 
Sect. 1. Sbtre Facias, and in what Catet U ii refuisitt* 

A tdrefaeiat is a jadicial writ, founded upon lome record, an^ 
requiring the person against whom it is brought, to shew cause 
why the party bringing it should not hare advantage of sndi 
record, or (in the case of a tare facia$^ to repeal letters patent) 
why the record should not be annulled and vacated. It is coo- 
■idered in law, however, as an action, and* in- the nature of a new 
original'; SMn. 689, Comb» 455; and, when brought to repeal 
letters patent, may vst fact be an original writ, returnable in 
chancery, (tee thefmOf Ttdd, Parmt, 508. § 82./.), or a judicial 
writ returnable in this court. 3 H. 4, 6, 49. The tare faekm 
against bail, against pledges in replevin, to repeal letters patent, 
or the like, is in fact an original proceeding ; but when brought 
to revive a judgment after a year and day, or upon the death* 
marriage or bankruptcy, &c. of parties, or when brought on a 
judgment in debt on bond, or on a judgment qwmdo, &c. agalnat 
an executor, it is but a continuation of the original action. In 
some cases it is merely an interiocutory proceeding, «nd in the 
nature of process, as in the case of a tdrefaeiat quote execfUionem 
nm^ and tcirefadat ad audiendum ertoret ; sometimes a proceeding^ 
after the action has terminated, as in the case of a teirefaaat 
quare rettituHanem non, and tdrefaeiat ad rehabendam terram. 

As to the cases in which a tdrefadat Is necessaiy, they shaU 
be considered under the following heads. 

1 . Sdre Fadat to revive a Judgment efier a Year and Day* 
S. Sdre Fadat, upon the Death efParikt. 

3. Sdre Fadat, upon the Marriage tfFeme Pkdmt^er Drfendant, 

4. Sdre Fadat, upon the Bankruptcy, ^, vf Partiet, 

5. Sdre Fadat on a Judgment in Ddft on Bond» 

6. Sdre Faciat on a Judgment ^umdo,tfe. againtt an Eueutar, 

7. Sdre Fadat in other Catet* 

1. &tre FadoM to rtme a Judgment ofier a Year and Day. 

When a year and day have elapsed after judgment is signed^ 
wiUiuot execution being sued out upon it, the law presuoiea that 
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(lie judgment lias been executed, or that the plaiiitiff hat rdeaaed 
the exeeation j and therefore it b that a tdrefaeUt is required in 
•adi a case, in order to give an opportaoitj to the defendant to 
shew that the jodgment has been already executed, or other caose^ 
if he can, why execution should not iwue against him. 2 Jiul. 4'70» 
8 Bac. Ahr, JBxeeution H. And so strict u the rule in this iespect» 
(hat a plaintiff cannot sue out a ca. 10. after the year, even for the 
purpose of proceeding against the bail, without having first ravived 
the judgment against the principal by tdrejaem. 2 L, Hnmu 
1096. 6 Mod, 304. EoUt 90. At common law a judgment m • 
personal action could not be revived, after a year and dav, bj 
9eiTtfaeia$, but the only remedy the pluatiff bad war to bring 
an action of debt on the judgment; 9 InA, 469. Co, Ut, 890*. b, 
1 Sii/. 351 ; in real actions, 2 Iiut. 470. Oo. £1. 41 6. 6 Mod, 88a 

7 Mod. 64. 66, and also in unxed actions, 1 SaXk. 358. 8 Id. 60(^ 

8 L Ra^fm. 669. 806, it was otherwise. By stat. Westm. 8. 
(IS Ed. 1.) c. 45, however, all matters inrofled, to which the 
long's court can give effect, shall have such force, that it shall no 
longer be necessary to implead upon them; but if the plaintiff 
oome into court within a year, he diall have execntion forthwith $ 
or if he come after the year, a tdre facias shall issue to warn the 
defendant to appear and shew cause why the said matters enrolled 
should not be executed; and if he shew no cause* or if he do nut 
appear, then (he sheriff shall be commanded to cause the said 
4Datter enrolled to be executed. This -stetute has been bolden to 
extend to judgments in ejectment, 1 Seik. 858, 3 li. 319> 8 Z. 
iUsm. 806. Coinb. 850. 7 Mod. 64^ 2 Sound. 72. «, as well as 'm 
personal actions ; and indeed from the general manner in wludh 
it is worded, it shoufai seem to include judgments in every species 
of action, real, personal and mixed. The year mentioned in the 
statute, must be computed not by terms, but by calendar months, 
I 8tr. 301, and from the time of the signing of the judgment. 
Bama, 197. Seefanns tf ^ writ, Ttiid, Forms, 449. $ 31—^9. 
456. $ 43-— 45. — toe fifte, %o reinoe a judgment tn ejectmaU. Id. 708. 
J 67. 

A idrefaciasy howepver, is not necessary to revive a judgment 
for the king. 2 Salk. 603. 1 L. Ratjm. 328. Also, if the plamtiff 
have been prevented from smng out execution, by a writ of error, 
8 hat. 471. 5 Co. 88. Mour, 566. Cro. El. 416. 706. Godb. 378. 
Palm. 448. Ro. Abr. 899. 4 Lem, 197. 15 H. 7, 16. b. Ydv. 7. 
Cro. Jac. 364. 1 Str. 301. Carth. 237. 6 Mod. 288, 1 Salk. 388. 
•3 Id. 321. Lane, 20, or injunction, 2 Bur. 660. {but see, 1 Sit. 
301. lSaUc.32% 3P.Wmi.36. 6Bae.jSbr,iei.fa,C.contra),or 
by having a judggiGnt with a cesset eaecuth for a certun tuie, 
6 Mod. 14. 288, 7 Mod. 64. 2 Salk. 600. 2 L. Raym. 806. 1 Ro. 
Rep. 104, the year and day do not begin to run, until the writ of 
error is determined, the injunction dissolved, or the time for which 
the execition was stayed, have elapsed, respectively. And it has 
even been determined, that if a writ of error be broaght after the 
year, and the, judgment be affirmed, Ro, Abr. 899, aid see /b<»« 



V8 Scire Fadat, 

449. IjfiUik, 193, or the plaintiff be nonsuit* or the writ of ernir 
be diBContinoed, Cro. Jac, 364. and tee 1 B4i, Rep, 104. Zone, SO. 

1 Show, 402, 403, the party may sue out execution, without a scire 
fadas, at any time within a year and day from such determination 

of the writ of error; because the other party, by bringing enor« 
has revived the judgment. 

Also, if a writ of execution have been sued out within the year, 
mid be regularly returned and filed, you may at any distance of 
time afterwards sue out another writ of execution (if the judgment 
)iave not been satisfied by the former one) without a scire facia*, 
by entering continuances from the first to the second writ. 1 Sidm 
59. l&r.lOO. J3ames,$\0. 2 TTtif. 82, Barnes, 213. 2lfMt.47I. 
CoJLU. 890. b, 6 Bac. Abr, sd. fa, a R. E. 5 G. 2. r. 3. (a) 
Vol. U p. 256. CaHh. 283. 2 Show. ^35., It has even been holdeii 
that if the pluntiiF, after the year and day, enter an award of an 
eie^ on the roll, as of the same term with the judgment, he may 
continue it down by vicecomes wm nutit breve, and sue out an 
elegit, without reviving the judgment by scire facias ; Carth. 283. 

2 Show, 235. Comb. 232 ; and this appears to be warranted . by 
the precedents, Clift. 874. 883. In practice, however, it is the 
constant course in these cases to shew^that a writ has actually been 
sued out before the year, and returned and filed. See VoL 1. p. 272. 
It may be necessary here to remark a difference between entering 
mesne process on the roll, and writs of execution: in the former 
case, the writs must be all of the same species, in the latter not ; 
thus if Afi.fa, be. sued out within the year, it will warrant a oo. «a. 
or elegit sued out afterwards. 1 Sir. 100. 2 Sound. 68. d. Vol. U 
p. 256. 

, In cases where a scire facias is requisite, if execution be sued 
4mt without it, such execution is not void, but voidable only upon 
writ of error. 3 Lev, 404. 1 Sdk. 273. 

2. 5ctre Facias, upon the Death (ff Forties. 

Death, between verdict and judgment,'] In all actions, persoaai, 
real or mixed, the death of either party between verdict and 
judgment, shall not be alleged for error, so as such judgment be 
entered within two terms after such verdict. 17 C« 2. c. 8. & I. 
See 1 fVUs. 124. 

Upon this statute it has been holden, that the death of either 
party before the assizes or sittings, is not remedied; but if the 
party die after theassizes begin, 1 Salk. 8. 2 Z. Raym, 14 1 5. 7 T. B. 
32. n, or after the first day of the sittings, 7 T, R. 31, though 
befi>re the trial, it is within the remedy of the statute; fi>r the 
assizes or sittings are but one day in law. 

It is not necessary that the judgment should be actually entered 
upon the roll within two terms after the verdict ; if it be signed 
withm that time, it will be sufficient 1 Sid. 385. Barnes, 261. 
2 Sound. 72« m. and see 1 Salk. 401. The judgment Is entered by 



ir ipifest die deofessed purty, as if he were lif ing. t Sift. 48. 
iUBMyn. 128a 

. But aitfaoegh the jadgment in this case is entered as if the fwty 
mre aiive^ Tet it vavA be revived by teinfaciai before eiecu ti oa 
en be sued out npoo it • 1 Wilt. 309. ^ And» as the tdmfaem 
want pursue the judgment, it mn»t recite it as if it had been 
entered in the party's life-time; ft L. Raym, 1280. and see 1 Lev* 
S77. 2 Sound. 72. m; that is, the sei/o. must be in the form in 
wUeh tlie writ is usually cooceiTed, when brought by or againit 
the perBonal reprceentatiTcs of a person who died aiiter jodgment* 
Viieufitk 

Death between mterloeutory and final judgment.'} If ri&er plains 
tiff or defendant, in actions in courts of record, happen to die 
after interlocutory and before final judgment, the action shall not 
abate, if it be such as might origioaily be prosecuted by or against 
tile executor, &c. of the party dying; but the plaintiff or his 
executors or administrators, shall have a tcirejaciat against the 
defendant or hu executors, &c. to shew cause why damages riionid 
not be assessed and recovered by him or them ; and upon teirt 
feci or two wMU returned, and defealt made, or no cause shewn, a 
writ of enquiry shall be awarded, executed and returned, and final 
judgment thereupon given. 8 and 9 fF. 3.c, 11. $ 6. and tee 
I Wils. 313. 1 Af. ^ 5. 242. 

If the death happen after the execution of a writ of enquiry, 
the edrefacioM must be to shew cause why the damages assessed by 
the jury should not be recovered ; otherwise it will be quashed* 
I WUs, 243. I T. A. 388. See the firm, Tidd, Farmt, 477. § 55. 
But if the death happen before the writ of enquiry is executed, it 
must be to shew cause why the damages should not be assessed 
against the defendant, or bis executors, &c. as the case may be. 
1 Salkm 315. LU, Ent, 647. and tee thejfonn, where the death hap- 
pened before the itsuing of the vorit ^ enquiry, Tidd, Forms, 474* 
$ 53, — and when it happened after the ittuing and before the ese- 
eution^ the writ, Tidd, Forms, 475. $ 54. Clift. 680. IM. JEW. 
•647. 

Hie final judgment in this case is, of course, for or against the 
executor, &c. and not for or against the testator himself as upon 
the statute 17 C. 2. above-mentioned. 1 Salk. 42. 

Also, in case of the death of a defendant, besides the tdre/adkt 
liere mentioned, sued out before final jadgment, another tekre 
fidat must be sued out after final judgment, in order to give the 
4aaecntors an opportunity of pleading the want of assets, &c ; ibr 
itwoold be imreasonable that the executors should be in a worto 
situation when the defendant dies before final judgmentj tlmn 
'when he dies after it. 2 Sawnd. 72. n. Say. 266. 

Death e^ier final Judgment^ and before execution^] If thepldnCtff 
die after final judgment^ his executors, &c« must sue out Sk scire 



fniai agauut the defendant, befbre tbey can hiTc eii 
if the defendant die after final jadgnient, a tdn/aen 
med oat BgaSnil hii eiecntora,ar igauutbisheir aud te. _ _ __ 
FU9. Eitcutim, S43. 15 H. 7, Id. i. 1 Be Abr. 900. pi. 1, i. 
Cro. E1.459- I Sawid. i\9. ^. 5 Sami. 6. It. o. Est if the- 
deftndsnt haie died within a jear after Ibe jadgment, we bare 
■een (Fnl. 1. p. !5<i) ihst a writ of eiecalioa ma; be med ont 
agoinit hia goodg In the hand) of his execntor, witboat a teirt 
/•Kit, provided anch writ lif eiecDtkxi bear teile befbre bia dealbi; 
Mid ue iBac. Abr. Errrvlim, G. 3. So, if he die after a jL/o. 
iaed ODt, bnt befare it bu been eiecuted, there ta no neccaa^ ib> 
a icire/ariai, bal tbe writ ma; be eiecated npini the gooda in tbe 
bandioftheeiecutor, &c 6 Bae. Abr. Sci.fii.C. ^. If a judg- 
ment bs rcTived bj irirc/aci'ai, and the defotdant die beloTE eie- 
eotion, the pluinliS' mast ine oat anolher ici./a. againtt hit eie- 
niton, kc. before he am ciecale the jodgsml. 3 Satk. SgS. la 
■It tbeae csaea, if anj ol the eiecaton he a feme covert, her boa- 
band miut be niide a pBrtj to (he (circ/ncuu. 9 Saaml. 12. e. 
Bnt If'anj of the uecuton be a bankmpr, he may notwitiiMaiid- 
ing proceed or br proceeded againit b j *drr_/iieuii ; for hii baok- 
rupty does not aSect hli repreientatiie character. Id. 

The Ktrt facial moat be hrooght by or againat Ihe penon or 

personi who represent tbe deceaaed. If (he plHiiitiffin ■ persona] 

action die, Ihe Ki. fa, mnsl be brou^t bj hii eiecntor or adr 

nfailatratOT ; In a veal action, b; bis heira ; 6 Sac. Ahr. Sei.fa. C. 5 ; 

!■ a inUed action, it ii aaid, if (he lands^ to be Fecorered be ff« 

simple, the beir and eieeutnr thai) join in the lerre/iirtai, and the 

brir have eieCDtion as to the land], and Ihe eieautor eiecuti«i aa 

(nthe dantaiea. I9£. 4, i. t. A3 E. 3, 2. Ea. Abr. i69. IT the 

derendint die, tbe idrtjKiai muat be bronght against hia eie- 

Mlor. orhli beir and (erretenanli, a^aholl.lie mentianed prEBently! 

A SCI' fi. nay be aued oat bv or agunit the eiecutor of an 

Kteutor, wlio baa proved the will ; hot not by or agsinst the ad- 

ndnlitralor of an cieeulor, or ihe eiecutor or admiiiiitislor of an 

•dmtnUtrater, beciuie they do out represent tht; deceawi). 5 Ca. 

o l> In thne Jailer eaaei. ad i oil lUt ration rfr Itmii noil muiit be 

ator rfr 6<aif ■«i may, by 1 7 C. 9. 

and ba<e eiecatioii of the jod^ 

culion already began. 1 Saik. 343, 

iteud to allow an administrator dt 

Igment in frire_/iie'ai ( w^d Aaic44 

f ihe eiecDtor in bia lire-tuci-,.b«l 

to icnae die original jodgBent; 

eilead to Jodgmenls by dcftuilli 

orly. 1 Salk. 3S3. 9 L. Aajm. 

Also, if a judgneM be recorcrad- 

^atate, it but be rcvired as agunst 

,1 cunnran hw, and execntiao ha] 

78. *. Cn. Cer. IQT. 1 ]?«. Jtr. 
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tuu bring an action* and reeorer, and the executor dien come of 
ag^ the latter may havea scve/oeiM upon the judgment. iZv. Abr» 
888. Cro. Car. 237. S Broumi. 83. Gorf6. 104. I Lt9. 181. te 
/vau ^ teirtfacmt Jar er against an executor or adwtmiitraiior 
Tcviw « j^gment obtained hy or againtt the teUatar or iniettate, 
TkU, Form, 479. 478. $ 56—61. Co, Ent. 617. a. 618 h. LiL 
EnL 638, 639, 640. 645. 659. Thei. Bret, 228. 240, 241. 350. 
iSi.andtee 1 Sir, 631. 2 L. Raym. 1395. 

If niAa^ be returned to a tcire fadoM agonst the executor, the 

plaiotiff may have another sdja. agahist the heir and terretcnantik 

in order to have execation of anj lands of which the defendant 

was seised at the time of the judgment or after it ; 2 Sound. 7. 

(a. 4). 72. Of; but it is said that the scire facias will not Ik 

agunst the heir and terrctenants, unless niAi/ have first been re- 

tomed to a set. /a. agnnst the personal representadves of the de» 

ceBsed. Cmrth, 1 07. It is usual to join the heir and terretenanttf. 

J. M B, 597. (a). Cro^ Ei 896. Cro, Car. 295. 2 Salk, 598. UL 

Eat, 384, S&5. You may, however, sue out the writ against the 

heir alone,, without naoHug the terretenants ; but it seems die better 

opinion that it cannot be sued out against the terretenants alone, 

without the heir, unless the heir have been already summoned, or 

it be returned that there is no heir, er that the heir has no lands ; 

fat the heir may have a release or some other matter to plead, in 

bar of execution. 6 Bae. Abr. Self a C. 5. 27 H. 6, 135. 1 £. 2, 

242. 3 Co. 13. a. Cro. Coir. 295. 313. If brought against both, 

it is said that if it be returned that the heir has no lands, the writ 

may proceed against the terretenants without him. F. N, B, 597. (a). 

The writ may be against the tenants either generally or by name. 

1 Saik. 600. 1 L. Raym, 669. Theformer> however, is preferable ; 

lor tf the pluntiff undertake to name them, and do not name all, 

those named may plead that matter in abatement Com6. 289. 

1 Salk, 40. d Id. 679. 60U ^Mod. 134. 199. 226. 1 Bo. Rep. 57. 

T.Jon. 122. 2 Vent. 104. Cro. Jac. 506. and see Moor, 5^24. 

After a scire facias against the heir and terretenants, the plaintiff 

can have execution only of a moiety of the lands, by elegit, in the 

same manner as if the defendant 'were living; 2 Saund, 7- (n)^ 

even although the heir may have pleaded a false plea, W. Jan. 87, 

88. Varth. 93. Comb. 162, which, m actions against an heir on 

the bond of his ancestor, would have the effect of charging, the 

defendant in the same manner as if the action were for his own 

debt See the form of a icvre facias agamst terretenants, Tldd, Forms, 

482. § 62. — the tike, by an executor or administrator against the 

heirs and terretenants rf several defendants. Id. 484. $ 64. 

JPetflfc if one tf several plaintifi or defemlantt.'] Where there are 
two OF more plaintiffs or defendants, and one dies after judgment, 
execution by ^eri facias or ca. sa. may be 6ued out, without any 
scire facias } 6 Sue. Abr. Sci. fa. C. 4. 7 M\)d. 68. 5 Id. 339. 
M^iir, 367. Nay. 150. Carter, 112. 122. 180. 193. } L. Baym. 
^4. 3 Silk. 319. Carth. 404; Comb. 441. I Show. 402; but ibe 
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executioa must he in tlie joint namet of all the plmntiffii or 
defendants, and must in other, respects pursue the judgment. 
1 L, Raym. 244, 1 Salk. 319. See^JL Raym. 808. If the plain^, 
howeTer, wish to sue out an eUgit against the land* of a deceased 
defendant, as well as against the survivor, he may have a tdr^ 
facias against such survivor and the heir and terretenanta of the 
deceased, to have execution againyt the lands and goods of the 
former, and the lands of the latter. Carih, 107. 2 SavM, 72. p. 
ond tee G Bac. Abr. Scufa. C. 5. 2 Id, Execution, G. 1. See the 
form of the scufa. m such a case, Tidd, Forms, 483. $ 63. .end *ee 
Jd. 478. J 36. 472. $ 51. a. See Vol 1. p. 273, 274, 

3. Sdre Facias, upon the Marriage of a Feme Plaintiff or Defendant. 

Marriage tffeme pUuntiff.'] If a feme sole obtain judgment, and 
marry before execution, a scire facias must be brought by hnsband 
and wife, in order to have execution of the judgment; 2 Sound. 
72. k. See theform, Ttdd, Forms, 47i. § 50. Thts. Breu. 256. 265. 
C^t. 681; and if, after execution awarded on this sdre facias, 
but before execution, the wife die, the husband alone may have 
execution upon the judgment, without even taking out adnuaistra- 
tion. 6 Boc. Abr, Scufa. C. 6, 1 Salk. 1 16, ComA.435, Carih. 415, 
Skin. 682. So, if the husbai»d and wife obtain judgment for a 
debt due to the wife dumsola,the husband may have a scire facia* 
to execute the judgment ; 1 Sid.SST. Cro.EL 844. 3 Mod.lSS. 
3 Leon. 14. 4 Leon. 186. Cro, Car. 208. 1 Mod. 179. 6 Bac. 
Abr. Sci^fa. C. 6 ; or he may, it seems, sue out executioa in Uie 
names of himself and wife, without a scire facias. 

But if husband and wife have judgment for a debt dae to the 
wife as executrix, and the wife die before execution, the sacoeed- 
ing executor or administrator de bonis non, and not the hnsband, 
shall have the scire facias. Cro. Car. 207, 227, W. Jon. 848. 
6 Bac. Abr. Scufa. C. 6. 

Marriage of feme d^/enrfant.]. If judgment be recovered against 

a feme sole, and she marry before execution, a scire facias mustbe 

brought against the husband and wife, before the judgment can 

be executed ; 2 Sound. 72. *. See the form^ Tidd, Forms, 471. 

$ 51. Thes, Brev. 247. 25 1 ; and if after execution awarded upon 

this scire facias, but before execution, the wife die, the hushand 

shall be liable to the execution. 6 Bac, Abr. Scufa. C. 6. Carth* 30, 

1 Salk. 116, 3 Mod. 186, Gw»6.103, Skin, 682. However, in a 

modern case, ^Vhere a feme sole defendant married after interlo- 

catoi^ judgment, the court held that the plaintiff might proceed to 

final judgment and execution against her, without suing out aicire 

Jacias to make the husband a party. 4 East, 521. And in ayet 

'^l^u.^c^^^ case, where a feme sole defendant in ejectment mar- 

nea before trial, and the plaintiff proceeded to judgment, aad 

aime*" wUk'^'*^'^ >^'"* *"** * >*-^^ ^g**"** ^" *>^ *»er mliden 
•"•"»«* ^itnoui a wire /acioj; the court held that there was no 
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pnteate for letting aside these writs on that account; fiir the writ 
of possession could not aiFect the husband or bis property, the 
verdict proving that the wife had no interest in the term ; and tt 
to theji/a. it was merely indperatlve, as the wife coald hare no 
Kpanrte property in goods upon which such a writ might beeie- 
ciited. 3 M.X S. 557. 

Where a feme covert, sued as a feme sole, had judgment on a 
plea of coverture, and execution was sued out in the names of her 
sod her husband, the court held it to be clearly irregular; exccn* 
tioQ should not have been sued out in the name of the husband, 
until he had first been made a party to the judgment by icirf 
fidas; but in this case, the wife might have sued out execution in 
berown name, because the plaintiff, by declaring against her asa 
feme sole, was concluded from denying it. 2 Doug. 637. 

4. Scire Facias^ m Cose of Bankruptcy or IntoLvtncyl 

Bankrupteyt ^c. of pfaintiff.'] If a man obtain interiocutory 
judgment, and before final judgment become bankrupt, his as- 
Bgnees may proceed to final judgment in bis name, and then sue 
oat a aehre facias to make themselves parties, in order to have exe- 
cution; 3 IViit, S73; and even where execution was taken out in 
the name of the bankrupt, without a scire fada* being sued out 
by the assignees, the court refused to set aside the proceedings. 
3 T. R, 437. and see 5 Mod. 88. See the form of the scire facias, 
Tidd, PariM, 473. ^ 52. and see 2 T. R, 45. So, if a man have 
final judgment, upon which the defendant brings a writ of error, 
and pending the writ of error the plaintiff become bankrupt, his 
asrignees ouglit to proceed to an affirmance of the judgment in the 
banKmpt's name, and then sue out a scirt facias in order to have 
execution. 1 T. R. 463. 631. Sld.^5. I Mod. 93. 1 VenU 193. 
2 WiU. 372. 378. 

The practice, it should seem, is the same, where the plaintiff 
tsket the benefit of an insolvent act. 

Bankruptcy J 4^- rf defendant,"] If a man have been a bankrupt, 
or have taken the benefit of an insolvent act, or have compounded 
with his creditors, and afterwards become a bankropt ; his future 
estate and effects shall remain liable to his creditors (with the ex* 
ception of his " tools of trade, necessary household ^)ods and fur- 
niture, and the necessary wearing apparel of such bankrupt and 
hb wife and children"), unless his estate pay \5s. in the pound 
under the said commission. 5 G. 2. c. 30. § 9. See 1 Doug. 46. 

If judgment in such a case be signed rfter the defendant hat 
obtained his certificate under the second commission, it may be 
special against his future estate and effects, with the exception of 
his tools of trade, &c. ; but where the judgment is had before the 
defendant has obtained his certificate, it must be a general judg* 
ment, 2 ^oniui. 72. g. h, and the plaintiff cannot thereupon sue 
out a special execution against the defendant's future effects. 
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1 7. J2.flO, bat m«st proceed by jore/flrwi. See the farm, Ttd^, 
Jferwu, 466, i 49. mdeee^StmmL'JS.k. \ Jd.ShS («.) IT. H. 
i7. 3 B.^i>. 185. 

Bj the Lords' act, 39 G.2. e. 38. $20, the fotoTC effects of in* 
solvents, dischai*ged ander that act, are rendered liable to tbeir 
debts, with the exception of the necessary wearing apparel auid 
bedding of the insolvent and his famiJjr, and the necessary tools 
§ar tiie use of hb tnde or occopation, not exceeding lOi. in Taliae 
in the whole. If a general judgment be had agahist a person be- 
tan his discharge onider this act, a special execniioa cannot after- 
wards be sued out opon it, witboot first suing oat a scire fa 
1 r. JR. 80. see al»6T.IL 366. and see the form ef the 
fteiat, Tiid, Forms, 469. $ 49. a. see also the form ofaji, fa. ag 
ass iiuoUeni, and a ca. so, for the costsaflhe scire facias^ Id, 335.$ S3. 

6, Sdre Facias on a Judgment m Debt on Band, 

In debt on bond or other instrument in a penal sn^i, coodidoned 
tar the performance of covenants, or for the doing of any otlier 
specific act; although the judgment is entered up for the entire 
penalty, vet execution is sued out for the amount of such damages 
only as the jury assess upon the breaches assigned or suggested, 
as has been already mentioned, ante, p, 27 — 30. The judgment, 
however, still remains as a security to the plaintiff for such damages 
as he may sustain by any further breaches ; and io qwe of any 
such further breaches, the plaintiff shall have a scire facias upoa 
the judgment, against the defendant, his heirs, terretenants, sr 
executors or administrators, suggesting such breaches, and snos- 
moning him or them to shew cause why execution should not be 
awarded upon the judgment 8 <^ 9 W^. 3. c. U . § 8. ante, p, 97. 
^'^d see I Saund. 58, 2 Id. 72. g. XS7, b. 

The sdre facias in this case should recite the whole proceedinss 
m the former action, or at least so much of them as to make it ap- 
pear that the judgment is wurranted by the statute : and it must 
7Sr^*"J*"^ ^i'f/"!*^" breaches. 1 Sound. 58. e. See the form, 

S^w «uw " ^*^* ^' ^""^^ "^^y *>*»« °^ *^ covenants, and he 
now wish to recover damages for breaches of others, it should seem 

^A «.!; "*Z »o'^^»tate these hitter covenants, in the *c?jre /aciar, 
and assign breaches on them. 2 Sound, 1 87. b. ^ 

anltJI^^'^'''^ "P^" *^" '<^i^^ficios, ^e the same as in the 
JK ^ia\* '^ '^^* P' 28~30t but it is not necessary thAt 
thj^e should be any other judgment than the usual ^ i7^ 

The plaintiff 18 entitled to costs in this scire facias, whether the 

. defendant plead to it or not, notwithstanding Ws of th^am^ 

statute gives costs in suits upon writs of «ri«/ar^ ^neriSy ^ 

in cases where the plaintiff obtains an award ^S^u^'Slv 

plea pleaded or demuirer joined, i Sound. i^^e.^T^ ^f 
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$» Scire Facial or a Jud§me$U quando, fc. agtimtt on Eseeuiar, 

If OD the plea of plene adminutravit in an action against an eze« 
rotor or adnunistrator, or on the plea of rient per diicent in ao 
aciioo agamst an heir, the plaintiff, instead of tailing issue on the 
plea, teke judgment of assets qwmdo accidtnni ; in this case. If 
ssKts afterwards come to the hands of the executor or heir, the 
phintiff most first sue out a Kvre facias against such executor or 
hdr, before he can have execution. 

As the judgment quando aeciderint u that the pUontiff do reco* 
ver his debt, to be levied of the goods, &c. of the testator which 
shall thereafter come to the hands of the executor, See, it is necea* 
lary that the scire facias should state that the assets came to the 
executor's hands after the judgment ; otherwise it would be bad* 
% SamuL 219. a. 6 1\ R, 1. See the form,^Tidd, Ftnvu, 465« 
{48. 

If upon this scire facias assets be found for part, the plaintiff 
may have judgment to recover so much immediately, and the re* 
ndue of assets infuturo. See 1 5i<i.448. 1 Sound, 336. b. 

Aa to the scire Jieri enquiry, tee post, Pt, % Ch, 5, $ 9* 

7« Sore Fiidoi in othtr Cases, 

When spedal bail become fixed, by the rtoognizance being fiir* 
felted, one of the modes of proceeduig against them, we have seen, 
is by scire facias on the recognizance. See upon tins subject, VoL L 
p. 991. 995. 9 Sound. 79. abd, and see the form tfthe writ, Tidd, 
Farms, 418. $ 9—8. 8 Wmt. 154, 156. 10 Id. 938. The jctre 
facias in this case is an original proceeding. 

If to the pluries capias in vnthemam in replevin, the sheriff re* 
turn nihil, a scire facias issues against the pledges ; ante, p, 74* 
Comb, I • and see the farm of the writ, Tidd, Forms, 65 1 . $ 73, 74 y 
and if no cause be shewn, anottier eajnas in withernam issncf 
against the tattle uf the pledges ; and if nihil be retnrued to that 
writ, a scire facias issues against the sheriff himself. Ante, p, 74*. 
and see Hut, 77. , 

After judgment anerror, reversing the judgment of the court be* 
low, if the amount of the damages awarded by tlie former judg- 
ment had been previously levied, but not paid over, the plaintiff m 
enor mnst now sue out a scire facias ffitsere resiUsUionem non, sag* 
gesting the matter of fiict, uameiy, the sum levied, &c. before ha. 
can have a writ of restitotiou. VoL \,p, 937. and see the form of 
it, Tuld, Formii 581. $ 100, 101. 

Where a plaintiff in an action has execution by elepJt, and is put 
into possession of a moiety of the rents and profits oft he defendant's 
lands, if the defendaut tender the debt, &c. to the plaintiff, and.it 
be refused, or if the plaintiff have been satisfied his debt from any 
casual profit of the land, the defendant may have a scire facias ad 
rehabendam terram ; or if the plaintiff have been satisfiea hb debt 
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from tbe extended value of the lands, the defendant may either 
have this icire facias, or he may enter upon the land, and reco- 
ver actual possession by ejectment. 6 £ac. Abr. Scufa, C 2. 
S Sound, 72. u — x» 

A tdrt facias is the only means of repealing letters patent. The' 
scire facias in this case may be brouglit either on behalf of the 
king, or, where the patent has been granted to the prejudice of 
another, by the injured party at the king's suit. It may be sued 
either in the Pett^ Bag in Chancery. 4 Jnst. 38. 3 Lev. 223. 
8 Sound, 'TS. 9, or in this court S H, 4, 6. 29. Su as to this 
scire facias, 2 Saund.72. pq. 4 Inst, 88. '74. 6 Bac. Abr»Scufa, 
C. 3 ; and see the form of it, Tvid, ForniSt 502. § 82.yi 

In error from the court of Common Fleas to this court, if the 
plaintiff do not assign errors, the defendant may sue ont a tdre 
facias quare executUmem non, in order to compel him. See as to this 
writ, VoLl. p. 251. — and the form (f tt, Tidd, Forms, 455. $41. 
So, iff after the plaintiff has assigned errors, the defendant do not 
join in error, the plaintiff may sue out a scire facias ad audiendum 
errores, in order to compel him. See as to this writ, Vol, 1 . p. 253. — 
and the form of it, Tidd, Forms, 536. § 48 — 52. Upon neither of 
these writs does the party suing it out declare, or istiie other party 
allowed to plead ; but they are considered merely as process to 
compel an assignment of eirors or joinder. As to the proceedings 
vpon them, see Vol. 1. p. 251 — 253. 

Where an outlawry is pardoned by the king, the defend&nt 
mtist sue out a scire facias, requiring the plaintiff to appear and 
prosecute his suit against him, and he must have the plaintiff sum- 
moned thereon. Trye, 134^ 154. See Style, 348. 1 5ui. 23 Land 
post, Bk, A,Pt,\, Ch .2. — and see the form of the writ, Ttdd, Forms, 
no, i 37, 38.— atid of the entry of the return thereto. Id. 72. § 39. 
There me no further proceedings upon this writ* 

If a bill of exceptions be sealed by a judge, and he die, a scire 
facias lies agunst his executors or administrators to certify it» 
3 Inst. 438. 

If a sheriff, after returning to etji.fa, that he has levied the debt, 
retain the money in his hands, a scire facias may be sued oot to 
compel him to pay it over to the party. Hui. 32. Cro, Jae. 514« 
And. 247. Godb. 276. Or, if the sheriff, to a Ji. fa, retam that 
he seized goods and sold part of them, but that the remmoder 
were rescued, a sci.fa. lies against him, to have execntioa for the 
entire sum returned. Cro. Jac. 514. 2 Sound. 5243. But if die 
sheriff return merely that the goods remain on Ms hands for want 
of buyers, in such case a scire facias does not lie, but a venditioni 
exponas, or a distringas nuper vicecomitem, as mentioDed^ Vd. 1. 
p. 270. Id, and 2 Sound, 71. 6. c. 

As to the scire fieri enquiry, see post, Ft, 2, Cft. 5» $ 2.- 
see the form of it,Tidd, Forms, 463. $ 47. 
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Sect. 2. 
Procetdmgt upcn a Scire Facias, 

Tke writ, summoju, <}c.] A scire facias upon a recognliaiice rf 
bail, in this court, ronst be directed to the sheriff of Middlesex^ 
2 8alk, 600. 1 Bur, 409. 5 East, 461. S Sound. 79. r, although 
tliereaoe in the original action have been laid in a different county. 
&e-3 lAiiw. 1287. But a scire facias founded upon a jndgnientf 
nust be directed to the sheriff of the county in which the Tenne 
was laid. Cro. Jac. 33 1 . Yeb). 21 8. Hob. 4. and see Cro. Car. 313. 

A «ri. fa. upon a judgment or recognizance of bail, must be 
made returnable on a day certain or general return day, accord- 
mg as the original action were by bill or by original ; A. £. 5 G. 2. 
r. 3 (aj. 2 L. Rai/vu 1417, 2 Stra. 694. and see 3 Salk, 320. 

1 Str. 146 ; iu all other cases it may be returnable on a general 
letom day. R. E. 5 G. 2. r. 3 faj. If returnable on a day cer-^ 
tttn, and only one writ is to be sued out, it is sufficient if there be 
4 days exclusive between the teste and return ; 4 T. JR. 663 ; but 
if it be intended to sue out two writs, there must be 13 days iff* 
elusive (2 Sir, 765. 9Salk, 599) between the return of tlie second 
aod the teste of the first writ; Cortft. 468. 2Salk.599. T.Jon, 
228. Cro. EL 738. See 1 IajUw. 26 ; the number of days, how- 
ever, between the teste and return of each writ, is immaterial* 

2 Sir, 1 139. Btit if the scire facias be returnable on a general re^ 
torn day, there must be 15 days between the teste nnd return; 
H. E. 5 G. 2. r. 3 faJ, T. 8. W. 3 faJ; and if there be two 
^rits, there must be 15 days between the teste and return of 
each. 

A sctreyoctof against bail, must be tested on the return day of 
the ca. M. against the principal, and the alias sci.fa. upon the re- 
turn day of the sci. fa. if the ori^nal action were by bill ; R. £. 
5 G. 2. r. 3 (a). See Barnes, 95. 2 Str. 1220 ; or if the action 
against the principal were by original, the set. fa. should be tested 
on the quarto die post of the ca. so. and the aUas sci. fa. on the 
quarto die post of the set. /a. 2 L. Raym. 1567. 6 Mod, 86. 
8 Mod. 227. 2 Str. 866. Bat d scire facias upon a judgment 
may be tested on any day of the term of which the judgment is 
signed, 2 Salk. 599, or in any subsequent terra ; and the alias, oft 
tl^ return day or the quarto die post^ accfording as the original 
action was by bill or by originai 

Care must be taken that the sctre^/iictas strictly pursue thetermg 
of the judgment, recognieance or other record, upon which it is 
founded. Upon a judgment against two, you cannot sue out a 
scire faetas against one ; 2 Salk. 598 ; although upon a recognizance 
It is otherwise, because it is joint and several. 2 Inst. 395. and 
see 2 Ro. Ab. 468. A sdre facias for the nonperformance of a 
certain promise and undertaking (in the singular number), where 
the judgment was upon several promises, was holden bad. 2 Stt^ 
893. So, where upon a judgment of assets quando ucdderint, a idrt 
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faem was sued oat praying execution of assets aenerally, instead 
of such assets <mly as had come to the hands of me executor since 
the former jadgment, the court held that it could not be supported. 
6 T. R. I. 

The writ must in all cases be sued out of the court, in which the 
record is supposed to remahi. Sec 3 ScUk, 320, 1 JL Raym, 916. 
Jn the case of a scire facias to revive a judgment, it is sometimea 
necessary to obtain the leave of the court to sue it out. At any 
dme before seven years from the signing of the judgment, it may 
be sued out as a matter of course ; after seven years, and under 
ten, there must be a side bar rule; and after ten years, there must 
be a motion in court, supported by an affidavit that the judgment 
Is unsatisfied. 2 Salk^ 59H. After 15 years, it seems the court will 
fgnaA only a rule nin; Imp, B. R. 540; and where the jadgment 
was of 20 years standing, the court of Common Pleas have required 
that the defendant shoidd be actually summoned. 8 W. BL 995* 
1140. 

Iq order to sue out the writ, if the proceedings were by original, 
mtdce out a pracipefor the writ; see the form, Tidd, Forms, 418. 
§ 1 . 449. $ 30 ; and take it^ together with a twrnorandum if ymar 
warrant, to theJUacer^ who will make out the writ; pay him St. Ad, ; 
get itualed; pay Id, Or if expedition be required, you may engnu 
the writ on a 5s. stamped parchment, fseetheforms rrferred to in the 
Uut section J and get it signed by the filacer; pay him Ss, 4d. An 
alias set, fa, however is not s%ned by the filacer, but by the signer 
of the writs ', pay him 1 s. Sd, signing ,* seaUng Id, If the proceed* 
fngs were by bill, prepare your praecipe, writ and memorandum, as 
<r6ove directed ; and take them to the signer of the writs, who will sign 
the writ ; pay him Is, 8d, ; sealing Id, The alias is sued out in the 
same manner. As to an amendment of a scire faciaSf see 8 Sound, 
1%, r. 9 East,3lfu and poti, Bk, 4, Pt, 1, Ch. 27. 

If you iutend that the defendant should be summoned, take the 
fffrit to the sheriff'*s office, at least four days hrfare the return qf tt, 
txcludve of the day on uhich it i* returnable; R, E. 5 G, 2. r. 3. 
4 r. R, 583. 3 Bur, 1723. and see 2 Salk. 599. 1 East, 89. «. 
3 Ea$t, 570. Get a warrant on it ; pay 2s. 6d. ; and ^ve the warm 
rant to your officer^ who will thereupon summon the defendants; pay 
him 5s, for each defendant. This summons is merely a copy of the 
warrant. It may be served upon the defendants at any time be- 
fore the return of the -scire facias ; or even upon the return day, 
provided it be before the rising of the court. 1 East, 86. 2 T, R, 
757. 1 East, 88, 9. 1 Str, 644. See 2 W. Bl, 837- 2 5tr. 813. 
Call at the sheriff's ofiice at the return of the writ, and if the 
sheriff have returned sdre^ect, then, on or after the return day if 
by bill, or the quarto die post if by original, 13 £ait, 391, make out 
a rule to appear upon unstamped paper, thus, " J. N. v. B. C. and 
D. E. [bail of L S.] rule on scire facias ;** and enter it with the eUrk 
qf the rules; pay him 3s, This is a four day rule ; see M East, 
S78; and if at the expiration of it no appearance be entered, 
' then enter the proceedings upon a roll; tee the form, Ttdd, Formsp 
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428. § 9—18. 490. i 74—76. 9SeVon,S0, and tu Vd, 1. p. 134; 
tolce it to fiic clerfc ^ tAe jvtdgauMt^ wlio vnJii sign judgment ; pay 
hm 9s. ; then fie tfte sdre facias and return wUh the aistot hreviumj 
nd sue out execution. 

IfnikU be returned both to the sehe facias aod alioSf it is the 
same in effect as a return of scire feci, two nihils beuig consideied 
eqniyalent to a garnishment Yelv. 88. 113. If then joo do not 
ifitend that the defendants shonld be mmmoned, leave the scire 
fadas at the sheriff's office erne orttso days before it is retunmbU, 
(lee A. £. 5 6. 3. r. 5), and desire thai it may be ret%tmed nihil. 
Cattfar it on the rettum^day ; and hamtg get it returned, then, and 
iMt before^ you may sue out the aUas, JR. T, 8 IF. 3. See 3 Salk. 
599. Sue out the alias seLJa.as dvreeted ante^ p. 88. tested and 
tetofnable as there menttoned ; leave it at the skeriJTt office, at least 
4 days etelusive before the return, (J2. £. 5 0. 9. r. 3. Vide suipra), 
vith dxreetions to return it nihiL On the return day, get the writ and 
rehemfrom the sherd's effice ; gke a rule to appear, enter the pro^ 
eeedn^ on the roU^ sign judgment ffU the writ and return whh the 
eutos brevium, and sue mt etetuHon, as abofse directed. See the 
form if the etOryon tkereU^ Tidd, Fsrias, 490. i 71. 8 Sellon, 50. 
This mode of procee^ng by two nMh, seeoM nroch more un&voar* 
able in appearance, than it is in reality; for the defendant may, 
BolinUittaiiding judgment agaimthlB, sfill hare advantage of any 
iBstter he might have pleaded to the scire facias, either on an auditd 
ipier^, 1. &tt. S62,0r by moticn to the court, 3 L. Raym, 1393. 
1 Salk, 93. See XL. Baym. 445. 2 Str. 1075, or even by appli- 
cation to a judge at chambers in vacation. 

Upon « scire facias to^have execution of a jtldgment agunst two, 
if one be returned summoned, and nihil be returned as to the other, 
or that be is dead, and the one summoned mak« default, the plains 
tiff m^ have Judgment against the party summoned, ibr the en- 
tire. 1 Ro. Mr. 890. S. pL 1,2. 

The sheriff shall indorse on every sdre facias, the day of tlie 
month on which it is left with him. R- £. 5 G. 3. r, 3. See forms 
of* the sheriff's returns, Tidd, Forms, 466. § 65—7 1 . If a scufa. 
be brought against the personal representatives, to revive a judg* 
meut in case of death, and nihilhe returned, the plaintiff may sue 
out a testatum set. fa, agahist the heir and terreteiiants. Cro. Car, 
313. Canh. 105. 

^ Appearance.'] If the proceedipgs in the, original action were by 
bill, let the detiendant's attorney give a written notice to the attor« 
ney of the plaintiff, that he appears for the defendant. This will 
be sufficient; for common bail Is never filed in such a case. Sefi 
the form if the notice, TUd, Forms, 433. $ 1 3. 494. $ 77. But if 
the proceedings in the action were by original, the appearance 
should be entered regularly with the filacer, as directed Vol. 1 . 
p. 300. 

Declaration.'] As soon as the defendant has appeared, you may 
TCI. II. F 



declare against him. 'Bngrots your declaration on 4d, 4taa^d 
paper, charge for it, end indone upon it the notice to plead, as in 
ordinary cates ; and deliver it to the defendant** attorney. See the 
form of the declaration, Tidd, Forms, 433. $ 14 — 15. Oi 494. 
§ 78-^82. 710. $ 67. a. 3 SelUm, 51. and see 2 Sound, 73. t. 
3 Wils, 154. 

Tlea.'\ As soon as you have declared, rule the defendant to 
plead and demand a plea, in the same manner as in -ordinary 
cases, excepting that in scire facias against hail, Saudaj or a dies 
non is not reckoned as one of the 4 days given by the rule to plead* 
eyen when it is not the last day of the four. 1 1 East, 271. £»- 
gross yow plea mi Ad. stamped paper, and deliver it to the plaintigr*4 
attorney or agent. See as to pleas in scire facias, 6 Bac. Abr, Set, 
fa. E. 2 Sound. 72 t u. Ifl (n. 19). 6. 7 a. 9 a ft. 10. 1 1. See 
Tidd, Porms, 497. $ 82. a. 9. Went, 548, ^[c. If the defendant 
have been summoned, and he neglect to appear and plead, he is 
for ever after barred from availing liimself of any matter which he 
might have pleaded ; 1 Wilt, 98 ; although if two nihils had been 
returned, we have seen diat he would be relievable either by 
auditd quereU, or upon motion. 4^e, p. 89. 

Issue.'] The issue is in all cases made up .by the attorney. 
R. T, 12. W.'3. (a.) See the form, Tidd, Forms, 435. f 16. 498. 
§ 82. b. If it be an issue of fact, indorse on it the notice of trial, 
as in ordinary cases. 

Trial, "^e.] Proceed to trial as in ordinary cases. The jury- 
find the affirmative or negative of the issue ; but they cannot give 
damages for the delay of execution. 2 !L. Raym. 1 532, 2 6'tr. 807. 
3 Bur, 1791. and see Vol. I.p. 236. The plaintiff may be non- 
suit, as in other cases. 1 Camp. 484. 

Get the nisi prius record from the associate, and indorse the posiea 
upon it, if it he not already indorsed by the associate; see the farm, 
9 Went. 552. Then enter a rule for judgment ; and at the expira^ 
tion of the time limited by the rule, if the judgment be not tarrested or 
a new trial granted, sign judgment and proceed to execution, as in 
ordinary cases. See the form if the entry of thejudgment on the roll, 
Tidd, Forms, 435. $ 17. 9 Went. 552. § 3. 

Error in scire facias upon a recognizance in this court, must be 
brought in Parliament in all cases, whether the original action were 
by originalor by bill ; Vol. 1 . p. 213, and 6 Bac, Abr. Sci.fa. A,; 
and the same in all other cases where the scire facias is an original 
proceeding. ' 

If plaintiff have judgment, or award of execution, after plea 
pleaded or demurrer joined, he shall also be entitled to costs ; or 
if the plaintiff be nonsuit, discontinue, or if a verdict pass against 
him, the defendant shall be entitled to costs. 8 3f 9 W. 3. c. 1 1 . 
$ 3. But the pluntiff is not entitled to costs until after plea 
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pbded; not even after a plea in abatement 1 Str. 638. 

iSamd, 72. «. The statate also does not extend to charge exe- 

cutDfs or administrators with costs ; 1 Sir. 188. I LU. P. R. 475 ; 

oar doea it extend to a scire facias to repeal a patent ; 7 T. 12. 367 ; 

bat costs are pajable under the 8th section of the statute, in a 

xinfaaas suggesting breaches, after judgment by default in debt 

on Mod conditioned to perform covenants. 1 1 EaU, 387. See 

frte, p. 84, 29. 30. If costs be g^ven where they should not, the 

judgment may be reversed as to thati and affirmed as to the t^ 

oiw. 1 Str. 188. 

Stecution.'] The execution is the same as in ordinary cases. 
5a8^9T»^3. c. 11. §3. See the form rf the fi, fu, Ttdd, 
f«nM.334. J 21— 23. 831.$ 10. o* 436. §18— 24. 327. J 3. 
338. §5. lOIFent. 272. 324. 342. SU.'-of the ca. so. Ttdd^ 
Forms, 44^, $25—29. 10 JVeni. 301. 303. 3\9,-^ the elegit, 
Tidd, Forms, 371 . $ 74. a* As to execution against bui on a «ctre 
fsdas, see VoL !• p. 293 ; and as to the manner in which the exe* 
ciUion must pursue the judgment, see VoL 1 . p. 257. Upon a scire 
Joaat aguiist bail, you may have one writ of execution against 
lioth, or separate wnts against each \ for the recognixance is joint 
and several. 1 Bo. Ahr, 888. 

Second scire fadas.'] After reviving a judgment by scire facias, 
if a year and day pass before execution, the judgment must be 
^am revived by scire fadas, before the execution can be sued out. 
S Sefion, 189. And the same, in the cases of death, marriage, &c.' 
1^ sore fadat sued out, the judgment must be again revived 
Iwfere execution. 2 Saik. 598. S SeUon, 196. Ttdd, 990. See 
^form of a second scire facial^ tfier a former revival^ lidd, Forms^ 
*W. j 40. 
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Sect. 1. 
Proceedingt 5y Origuud, SiatftunUf and t)itfringai, 

PEERS, peeresses, and members of fhe Hoa^e of Commons, we 
hsre seen, cannot be bolden to bul; yoL 1 .p. 3d ; nor chn thej be 
taken in execution, upon a cajnat ad satitfaciendum. VoLl, p.%76. 
Consequently if they be sued, it must be in a nonbuJable action ; 
and judgment against them must be executed hj fieri facias or 
ekg}t. 

Peers and peeresses can be proceeded against only by original, 
lommons and distringas, tee2ff,BL 267. S99. SB.ifP.7,3 East, 
137, even when sued jointly with others; where a peer was sued 
jointly with others, by bill of Middlesex, the court set adde the 
proceedings as against the peer. 3 M. 8^ S. SB* Members of the 
House of Commons may be sued, either in thb manner by original, 
•nmmons and distringas, or by original bill and summons. If either 
a peer or member of the House of Commons, however, be in the 
actual custody of the marshal, he may be proceeded against by 
bill| in the same manner as other prisoners; but he cannof be 
chareed with a bailable action, nor afterwards charged in execution. 
5 T. %. 36 1 . . There is also a particular mode of proceeding, whidi 
may be adopted against members of Parliament who are traders, 
and subject to the bankrupt laws. These several modes of pro- 
ceeding shall form the subject of this and the two following 
sections* 



■ Tlbe ongmoi tttrit.] Itt ofder to •»¥€ wywuie lad pgei fWit rt ili f^ 
it is best to have the cHriginal writ directed to tbe sheriff oC loB 
oottoty ia which the defendaat rerides. The wiit is the suie w 
ia oidiaary cases, (see Yi^* 1 . p. 63—66), escepting that it is ilwift 
in fium a pr^ec^ and oota |NNi«,aiid ooninands the sheriff to mmh 
SOB the defendant, descrihUig him by hit proper titles, and iddfa g 
these words, " having privilege of purliaiDent.^ <Sec t&e /an* ^ 
tie precipe /or tAe writ, 1 TTeat. 206. Iwip. B. il. 601. 608. mA 
«e FdL 1 . p. 58^62. T^ke the pr«c^ to the carsitw, as directed 
Toj. 1 . p. 298, and he will make oat the writ ; for the writ must be 
actually sued oat, and not merely instnictioos left for it with tbe^ 
filacer^ as when the proceeding is by original and cv^^kik 

Procts^ The process upon the original is by aummons voA ^ 
distringas. Make out a copy of the crigiiud wriif i»d leave it» tcfe* ' 
thermth the writ, at the sheriff' t ^ce,fmd the (jffieer vnU tervt the 
copy upon the defen^awt as a summms, either penaaaUy^ or by leatm^ 
it for him at hif residence. But if he have no place of reridence 
within the county, or cannot oUierwise be served there, you wUl be 
obliged to sue oat a writ of testoCicia sammons» as directe4 Vk the 
next section,' See theforvt, Tidd, Forms, 42. a. 

After the quarto die post of the return of the original, seorcA at t&e 
office ifthejilacer if the defendant have entered an appearaaoe ; aitd if 
not, get the original returned, and file it with thefiiaeer; and ihefiUioir 
toiU then make out the distringasfor you, upon yourfwrniahing hkn with 
a prtpcipe. This is a judicial writ, commanding the sheriff to distrain 
the defendant by alibis goods and chattels, so that he be before the 
kjog on a general retam day, wheresoever, &c. to answer tbe plain- 
tiff of a plea of, &c. iSee the form, Tidd, Forms,34. $ IQ. 42« $ 5« 6« 
It must bear teste in term time, be returnable on a general retom- 
day, in the same or in the next term; and iia^ 15 days between 
the teste and return, in the same manner as a capias ad respondent 
dum» See Vol, 1 . p. 66, 67. Care must be taken that the defendant 
be correctly n^me^ in the writ, otherwise the sheriff will not be 
ji^tified in executing it, 6 T. R. 234. take this writ to the 
sheriff*8 qffice^ and obtain n warrant thereon; pay 28. 6d.; give the 
same to you^ officeri tc^ ^^ thereupon levy the sifm tf 4p«. See 
4 East, 162. 

If the 4e^da^t have not entered an appeaiaiMse on tiie quen^ 
die post of the return of the distringas, ge\ the writ returned, and. 
sue out ^n a^h aod after that a piurtes; or if the sheriff return 
nuUa bon»t you may sue out a testatum disjLriagas into a different 
county. See 4 "East, 1 Q2. iSee thpform of the atias and pluries, Tidd, 
Forme, 34. $ 1 1. ^S.§7'-—and of the testatum. Id, 34. $ 12, 43, $ Si. 
Vjpon suing out the'alias, move the court to increase the issues^ who 
will thereupon grant a rule absohUe in the first instance ; draw up the 
rule with the clerk of the rules, annex a copy of it to the alias dit- 
tringas, and leave it with the sheriff to be executed, as abooe directed. 
If upon the quanrto dte post of t|ie retan^ of tl|;b wrH^ the d^Hdont 
have not ent^e^ m ^^pearaoce, sfi^ ovt upkaries dist,ri^aSy and 
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^igam fMce ihe eimrt to increase the issues, which they will now order 
So the amount of the debt and costs; draw up the rule, and get tJie 
"Writ executed, as abuve directed. If on the punrto die post of tiiU 
writ, the defendant have not appeared, tben/in parsuance of star. 
10 G. 3. e. do, move for a rule to diew cause *' why the issues re- 
turned upon the severai writs of distringas should not be sold, andihe 
monks arising from the sale thereof should not be forthwith brought 
into court ; and why it shcnldnot be referred to the master to tax the 
plaintigFhis costs occasioned by his issuing out the said several writs ; ' 
irndwhy the costs, when taxed, should not be paid out of the momes so 
hrought into court ; and why the surplus of the said money, after pay^ 
ment of the said costs, should not be retained in court, untii the purpose 

Jf the said writs be answered," See the form of the rule, Tidd, 
'orms, 35. $ 13. Move this upon an afidatfit, stating the issuing and 
returns of the writs rf distringas, and that tkt 4rfendant has not ap- 
peared. Draw up the rule, and serve a copy if it upon the sherijf, 
jyierwards move to make the rule absolute; draw up the rule, and 
serve a copy on the sheriff, at the same tUne Viewing the original; and 
if he do not pay the money into court, move for an atttt ek m en^ Jfthe 
money be paid in, make out a bill rf costs and get it taxed ; thenViie 
ihe rule ani allocatur to the signer rf the writs, and he wUl pay you 
the amount rf the costs. See 5 Bur, 2725. You may afterwards 
• proceed by distringas thus ad infinitum, implying from time to time to 
iett the issues for payment rf costs, until the drfendant appear. 

Or, if the defendant have been personally served with the sam* 
jnons, then, instead of saing oat writs of distringas as above directed, 
in order to compel an appearance, you may enter an appearance 
for the defendant, and proceed thereon as if he had appeared. 
45G.3.C. 124.J3* 

^ Appearance,'] If the defendant appear, let his attorney enter the 
appearance with the filacer, as directed Vol, 1. p. 300. If the 
appearance be entered before any ^application is made for the sale 
of issues, the sheriff will thereupon deliver to the defendant the 
issues levied, upon his producing a certificate from the filacer of 
the appearance being entered ; or if he refuse to do so, a judge on 
tnmmons will Compel him. But if the appearance be not entered 
until after the rule obtained, the court will not discharge the rule- 
bttt upon payment of the costs of the several writft of distringas, 
&C. 5 Bar. 2725. See I B.Sf P. S\. 

'• Or, if the defendant* within 8 days after the return of the ori* 
g^nal, do not enter an appearance, the plaintiff may, if he wish, 
upon affidavit being made and filed of the personal service of such 
summons, enter an appearance for the defendant, and proceed 
thereon as if the defendant had appeared* 4S G. 3. c. 124. $ 3* 
As to the mode rf entering an appearance by the plaintiff for the de- 
fendahtysee Vol, I. p. 299. 

Declaration, dTc] The plaintiff cannot declare until after the 
defendant have appeared, or an appearaaee have been entered for 
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Urn according to the statute; Vd. l.p. 105; and the declaratioB 
must be in chief, and not by the by. As to the delivery of the 
declaration, see Vol, 1. p. 109, 1 10. ^ 

The reniiiining proceedings in the cause, from the declaration 
to the end of the suit, are the same as are already stated, Vol, I. 
p,ll 1—296 ; excepting that the execution must be hy fieri faaag 
or d^^, and not by ca. sa. as already mentioned aiUe^ p* 92» 



Sect. 2. 

Proceedings by Sill and Summons, 

FoBJiXBLT the proceeding by original writ, summons and dis-^ 
tringast was the only one which could be adopted against a mem-- 
ber of the House of Commons. But now, he may be proceeded 
against, either by original writ (as in the last Section), or by ori^ 
ginal bill, summons, and distringas; 12 j* 13 fT. 3. c. 3 ; or if he 
be already in the custody of the marsh J, he may be sued in the 
ordinaiy way by bill, as mentioned ante, p^ 92. 

Bill.] The bill is in the usual form of a declaration, omitting of 
course the charge of fraud, &c, usually inserted in the breach, and 
concluding with the following prayer in a new paragraph : '* jtnd 
the said J. N. prays the process tfour lord the king to be made 
to him thereupon against the scud J. 8, according to the form qf 
the statute in such case made and provided ; and it is granted to 
him, 4[c" Then add the usual pledges to prosecute. See ajbrm 
rfthe declaration, Tidd, Forms, 41. § 1. Engross it on 4rf. 
stamped parchment, and file it, together with a memorandum ^ 
your warrant, with the clerk qfthe declarcUions, 

Summons,'] After the bill is filed, as above directed, a writ of 
summons must be sued out. This is a judicial writ, commanding 
the sheriff to summon the defendant, so that he be before the king 
at Westminster on the return day of the writ, to answer the plain- 
tiff of a plea, &c. ; see thejbrm, Tidd, Forms, 42. § 4. It is tested 
of course upon some day in term, and must be returnable on adi^ 
certain and not on a general return day; and it is not necttsaiy 
that tiiere should be 15 days between the teste and return. 
' Engross the writ on a 5s, stamped parchment i and make Ofui « 
preecipe ; see thefi»rm, Tidd, Forms, 41« § S. Take them to thi 
signer qfthe writs, and get the writ signed ; pay \s, Sd,; get it' 
sealed; pay Id, Get a warrant on it at the sheriffs s office, and' 
g^>e it to your officer, who will thereupon serve it either persons 
ally, or by leaving it at the d^endant's residence. If the writ 
cannot be served in the county in which the venue is laid, you may 
Mie out a testatum summons into another county. See the fitrm% 
Tidd, Formh 42. $ 4. a#^ 
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JHi^ringaSt jf€.] If within £bur days after the return of them-it 
of Qummons, the oofeodant have not filed common l>ail,-^g^ the 
tbrit of summons returned i engross a writ qf distringas on a 5a. 
s^an^;^ed parchment ; see the form, Tidd^ Forms, 43. $ 6; and 
take i^ together with a pracipe {see the form, Tidd, Forms, 42, 
§$,) to the signer ^ the writs, and get the writ signed, pay 
If. 8(2. ; and sealed, pay 7d, Get it executed; sue out alias and 
pluries, and move to increase the issues; and afterwards jnove to 
sell the issues ;— a» directed in the last section. Each of the writs 
of cUias, pluries, and distringas may be sued orut and tested on the 
return day of the preceding writ, respectively. 

But if the summons have been served personally, then, instead 
of proceeding l^ distringas^ the plaintiff, if common bail be not 
' filed by the defendant within eight days after the return of the writ 
of summons, may file common bail for him, and proceed in the 
action as if tl^ ddTendaat had himself filed common bail. 45 G. 3. 
C.124.$3. 

Common bsul is ^kd by the defendant, or by the ]daintiff for 
hiqa, in pursuance of the statute, in the manner directed VoL 1. 
j». 31^ The remainder of the proceedings lire the same as men^ 
tioned in the last section. 



SscT. 3. 



Proceeding against M^fnbers of Parliament su^ct to the ^nk^ 

rvpt Laws, 

9t Stat, 4 G, 3. c, 33, if any trader, 8oc» within the description 
ef ib» atatutes relating to bankrupts, having privilege of parlia- 
ment, be served with a copy of a summons upon an original writ, 
or original bill, at the suit of any single creditor or partners whose 
debt amounts to lOOL, or at the suit of two creditors whose debts 
together amount to ISOln or at the suit of any three or more cre*^ 
d)t9rf whose debts toffetber amount to 200^., (and affidavit bdng 
previously made and Sled in any of the courts at Westminster by 
8|ich creditor or creditors that such debts are justly due to him or 
t^em respectively! and that he believes the debtor to be a trader 
wi^in tiie description of the statutes relaUng to bankrupts) ; if 
such debtor do not pay, secure^ or compound for such debta to the 
sfUtisfaction of such creditor or creditors, or enter into a bond in 
sueh sum and with such sufficient sureties as a judge of the court, 
out of which the writ issues, shall approve of, conditioned to pay 
sucji damages and costs as the plaintiff may recover in the action, 
-r*such debtor shall be accounted a bankrupt from the time of the 
sfnijce of the summons, and any creditor may thereupon sue out a 
CQQ^missioii of bankfupt against him. 

And if he enter into the bond with sureties* above^menUoned* 
be must, within two months after personal ,feprice qC the auiomoni^ 



ActUnt againti Members ^ 'Pan^mti^ 97 

erase an appearance to be entered to the action* in the court where 
such action is brought» otherwise he shall be accounted and adjudged 
a bankrupt from the time of service of such summons, and any 
creator may sue out a commission of bankrupt against him. 
45 (?.3.c. 124. 

It is optional, of course^ with the plain^in this case, to adopt 
the remedy here given, or to proceea regularly in the action* as 
directed in the last two sections. 



rS 



CHAPTER IL 
Proceedingt aganut Corporations and Sundredon, 



Sect. 1. 

^roceedingt by and against Corporations. 

Coaro&ATioira aggregate (to which alone this section has re- 
ference) cannot sue or defend otherwiser than by attorney, which 
attorney must be appointed under their common seaL Co. Lit. 66 b. 
VoL I. p, 22. In actions by corporations, they may hold to bail* 
and proceed by original or bill, in the same manner as individuals. 
Even in ejectment they may now proceed in the ordinary way, 
without executing a power of attorney authorising a third person to 
enter and make a lease on the land, as used to be the practice. 
Bun. ^ect. 150. They cannot, however, sue as a common in- 
former. 2 Sir. 1241. 

Proceedings against corporations aggregate miist be by original, 
summons and distringas, in the same manner as in actions against 
peers, excepting that the plaintiff is not authorised by any statute 
to enter an appearance for the defendant, but he must proceed to 
comp^ an appearance by levying issues on successive writs of dis» 
tringast moving to increase them, and from time to time to sell 
them, as directed ante., p, 93, 94. The remaining proceedlnga are 
the same as mentioned ante, p. 94, 95. 



Sect. 2. 

Proceedings against Hundredors. 

On the statutes of hue and cry.] The statutes relating to hue 
and cry in the case of robbery, and which give the action against 
the hundred as a remedy to the party robbed, or regulate the pro- 
ceedings therein, are — ^The stat. Winton, (IS Ed. I, st. 2.) c. 1, 
confirmed and re-enacted by 28 Ed. 3. c. 11 ; stat. 27 Ei. c. 13. 
8 Geo. 2. c. 16. 22 G.2. c.24. As to the cases in which this 
action lies, see 2 Sound. 376 e., and the authorities there dted. 

Previously to the commencement of the action, there are certain 
acts required of the party robbed, such as that he shall give notice 
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if tbe robbery, sbalt make oath of it before a magistrate and enter 
Into a recognizance to prosecute, and that be shall enter into a 
bond with sureties to pay costs in case he should fail in bis suit. 
It may be necessary to state the law upon these subjects more paiw 
ticularly. 

The party robbed shall not have or maintain any action agunst 
die hundred, unless he have '* with as much convenient speed as 
maybe** given notice of the robbery to some of the inhabitants of 
some ** town, village, or hamlet*' near the place where the r(4)bery 
tras committed. 27 EL c. 13. $ 11. See 8 JEatt, 173. Besides 
this notice, he must *' with as convenient speed as may be** after the 
robbery, leave a written notice thereof at the house of one of the 
constables of the hundred, or of some constable or beadborough, 
&c. of some town, parish, village, &c. near the place of the rob* 
bery, describing the felon, and the time and place of the robbery. 
8 G. 2. c. 16. $ 1. and see 2 Str, 1170. Also, within 20 days 
after the robbery, he must cause public notice of it to be given in 
the London Gacette, describing the felons, the time and place of 
the robbery, and the goods of which he was robbed ; 8 6. 2« c. 16* 
$ 1 ; &nd if the party omit any material part of this description 
within his knowledge, the omission will befataL See 2 WUt* 109« 
113. Barries, 458. Bui, N, P. 186. 

Also, before he can maintain his action, he mtts^ within 20 days 
before the action brought, l)e examined upon oath before a justice 
of peace of the county, and residing in or near the hundred^ in 
which the robbeiy was committed, as to his knbwledge of the per-' 
ions who committed the robbery $ and if it appear that he know 
any of them, he shall be bound in a recognizance efllectually to 
prosecute them. 27 EL c, 13. $ 1 1. His knowing the offenders, 
however, does not prevent him from maintaining the action ; it 
merely imposes upon him the duty of prosecuting them, and of 
binding himself to do so. Nby, 150. The oath must be made by 
the party robbed t therefore if a master bring an action for the 
robbery of his servant, the servant must take the oath ; Cro, Ei* 
142. 1 Leon. 323. Cro. Car. 38. 336. 2 Salk. 613 ; or if two ser- 
vants were robbed, both must swear ; 3 Mod. 288. 1 Show, 94. 
241 ; and the same, where a Servant gave part of the money to a 
|>erson travelling with him, and both were robbed ; 3 Mod. 288 ; 
but if one only of them swear, the master shall recover for so much 
as that servant was robbed of. Carth. 145. 3 Mod. 288. 2 Salk» 
613. If, however, the servant deliver part of his master*s money 
to a person travelling with him, and both be robbed, if the servant 
bring the action (which may be done), the servant's oath alone is 
sufficient ; so, if the master and servant be robbed of the master's 
^o'perty, and the master bring the action, the master's oath alone 
is sufficient Id. If the examination be taken out of the county* 
before a justice of peace of the county, &c. it is sufficient; for thia 
18 but a ministerial act. W» Jon. 239^ Cro. Car, 21 U See the 
firm of the oath, Thes.Brev.l^l , 
• And lastly, before action brought, be must go before the chief 
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ckric or feoondary, or the fibeer of the county vhere the robhei^i; 
liappwiod, or the cleik of the pLeas of the court in which the action 
u broughta or their 'deputies respectiyely, or before the sheriff of 
the coun^ where the robbeiy happened, and enter into a bond, 
with two sufficient sureties, to the high constable of the hundred* 
hi the penal sum of lOOf. con^tioned to pay the defendant's taxed 
costs, if the plaintiff should be nonsuit, discontinue his action, or 
if judgment be given sgainst him on demurrer or verdict 8 (?• 2. 
c 16. $ 1. 

TUa action most be commenced within a year after the rob* 
hoiy ; 37 J5Z. C.13. $ 9; and the day of the robbery is reckoned 
iiiqliMiTa Therefore if a man be robbed on the 9th of October* 
be must commence his action on or before the 8tb of the saooe 
xQontb in the following year; Hob. 139. ^ Bo, Abr, 52a A. pi. & 
Jil<Nir, 878. 1 BrovmL 156; for which reason the plaintiff at the 
tiial must produce a copy c^ the original writ, to shew that the 
tetioB was commenced within the Ume limited. It must not, how* 
frrm» be brought within 40 da3rs after the robbeiy, that being the 
Ume allowed by the statute of ¥rinton for the hundred to take the 
wbher; 3 Lev* 320; otherwise it would he error: nor is it pru* 
dent to commence it ujktil the e3q[nrati0n of 40 days from the pub- 
lication of the notice, above mentioned, in the Grazette; for if the 
hundred have taken any of the robbers within that time^ they may 
pl^ it in bar of the action. 8 6. 2. c. 16. $ 3. 2 Saund, S75 a. 

If a servant be robbed of his master's property, in the latter's 
pfseence, the action must be brought by the master; 4 MotL 303 ; 
binb if the master be absent when the servant is robbed, the action 
may be brought either by the master or the servant IcU If se- 
y<K«l persons be robbed at the same time, they cannot join in the 
action, unless they are joint owners of the property taken. Dy. 

S70a» 

Thtf mode of proceeding ia this action is by origihal, sommons, 
and dktnngah in the same manner as against corporations. See 
tka tsat Sei^wn, The original must bew teste 40 days at least 
aftar iht lobbeiy, ^ Leon* 1% otherwise it will be error; it must 
be diiecft^d to the sheriff of the county in which the robbeiy hap- 
pened; avd must Iw against the inhabitants of the hundred, gen^ 
1^. 9 Sttund. 376j: and tee Id. 375 h. See thejhrm ^ike 
iSfO, Tkee. Brev, 141. 2 Saund, 375 a. Tidd^ Formt, 32. $4 a. 
and os.to the tummoms, jfc. see inUet p. 93. 

The summons must be served upon the high constable or high 
eonstablea of the hundred in which tho robbery happened; who 
shidl theieupon cause puUic notice thereof to be given on the next 
waiket dsy, in one of the principal market towns within the hm- 
ired; or if there be no market town, then on the next Sunday i» 
4o«e parish church within tho liundred, immediiitely after diving 
Mnriee. 8 a.2.c*16,$4k 

The high con«t«blei upo9 hsing served with the aummont,. must 
enter an appearance, and ddend tilie action, lor and on behalf of the 
inUbi(»ntsiifthclbttiidn9d> 8C^8,^1^(4. yhedan9t|hflw. 



tftett the nluotiff cannot eater it for them. This appearance must 
be entered with the filacer, on or before the quarto die pott of the 
origiiiai, as directed Vol. 1. p, SOO. 

As to the form of the declaration, see 2 Saund. 376. 376 b ef, 
S77J1 379. The plaintiff cannot declare until the defendants have 
appeared j; the declaration is then delivered or filed as in ordinary 



The defendants may plead not guilty; see Vid, £n/.21I. LU» 
EnL,2&6. Hans.£rU.4, 1 dnd, 158; or they may plead that 
they took one of the robbers upon a fresh suit, 1 Vent, 118, tee 
S7 £1. c. 13. JDy. 370 a. 2 Leon. 12, either within 40 days after 
the roU>ery, 2 Saund, 375 (n. 3), or within 40 days after the pub> 
UcaUon of the notice in the Gazette^ 8 G. 2. c. 16. $ 3. BiU, N. P. 
is?, or indeed at any time before the commencement of the action ; 
1 SieU 11. ^o. JS^nf. 438. 439; or that the robbery was committed 
<m tlie Lord's day. Ste 29 C, 2. c. 7. § 5. See Comynt, 345. 
lStr,406. 

Although this action is in form gtu tarn (see 2 Saund, 374 (h. I), 

MooTf 64. Andr, 119), yet as no part of the damages go to the 

kiogy the words ** who as well for our lord the king as for the 

plaintiff" need not be inserted in the joining of issue or the vemre 

Jhdat. Cro. Car, 336. 

Also, as this is not a penal action, it is within the statutes of 
jeofails, and is also amendable even after issue joined, in the same 
quuuier as any other civil action. 3Zet;.347. ^ncfr.115. Sardw. 
409. 

The party robbed may be a witness ; ^ So. Abr. 686; so may 
« hundredor. 8 (?. 2. c. 16. $ 15. 

Tlie damages cannot exceed 200/., unless it be proved that the 
par^ robbed was in company with one other person at least, at 
the time of the robbery, and that the truth of the robbery be at- 
tested by both. 22 Q, 2. c. 24^ The plaintiff in this action is en- 
titled to costs-if he recover ; 2 Saund, 378 b ; and these costs ar^ 
not included in the 200/. above mentioned. 
■ The execution ia by Jteri facias against the inhabitants of the 
hundced generally,, defected to the sheriff of the county in which 
such hundred is situate^ and indorsed thus : '* The within damages 
•re to faia levied according to the statutes. 8 G. 2. c. 16. j> 22 C^2. 
c. 46." See the form tfUie wit, 10 fVent, 324. When this writ 
is delivered to the sheri^ instead of levying the amount on any 
of the inhabitants of the hundred, he shall cause the same to be 
produced to two justices of the peace residing in or near the hun- 
dred, who shall thereupon cause a taxation and assessment to be 
made, levied, and collected, in the manner prescribed by stat, 27 
ML [that is, to rate each town^ parish, village^ hamlet, and liberty 
within the hundred, towards a contribution to the sum to be levied; 
and after such taxation made, each constable, &c. shall assess every 
inhabitant and dweller in such town, &c within their several limits 
respectively, towards the payment of such taxation ; and if such 
i^MNtaa^ &c. refuse to pay the amount of his shares it ahaU be 
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levied of his goods. 27 £L cAs. § ^.] in which taxation shall b^ 
included not only the amount of the damages and costs recovered* 
but also the high constable's just and necessary expenses in de^ 
fending the action, to be ascertained upon oath. Within 10 days 
after these sums are levied and collected, they shall be paid over^ 
to the sheriflf, for the use of the plaintiff and high constable*' 
8 G. 2. c. 16. § 4. See as to the skerijf^s return to this writ^ 
IS East, 544. 

This mode of executing the judgment, has since been extended 
{o all actions against the hundred, generally ; and in other cases, 
where the action is brought against an inhabitant, the expenses of 
such inhabitant in defending the action shall be levied and paid to 
him, in the same manner as those of the high constable are directed 
t J be levied and paid by the above statute. 22 G, 2. c« 46. § 34, 

' On the riot act,"] By the not act, 1 6. 1. st.Q. c, 5. § 6, if any 
church or chapel, or any place of worship registered according to 
Hat. 1 W.Jjf; M, sess. i.e. 18, or any dwelling-house, bam, stable, 
dr other outhouse, shall be demolished or pulled down, wholly or 
in part, by any persons unlawfully, riotously, and tumultuously as- 
sembled, the person damnified thereby may maintain an action 
against the hundred for the amount thereof, in any of the courts 
^t Westminster. As to the cases in which this action is main-, 
tainable, see 2 Saund, 377 c. — 378 b. 

' The action must be brought against two or more of the inha- 
bitants of the hundred ; unless the damage be done in some city or 
town which is a county of itself, or is not within a hundred, in 
which case the action is to be brought against two or more of the' 
iahabitants of such city, &c. If the damage be done to a church, 
c'lapel, &c. the action is to be brought in the name of the rector,' 
yicar, or curate, in trust for applying the damages to be recovered 
in the rebuilding or repsuring of the same. I G. 1 . st, 2. c. 5. § 6. 
tn other cases it is brought in the nam'^e of the party grieved only ; 
and not qui tarn, as on the statutes of hue and cry. 2 Saund. 378 cf.- 
As the action in this case is to be brought against any two of 
the inhabitants, it may be commenced either by original or bill, as 
fn ordinary cases. 2 Saund. 377 b. 

' If the plaintiff obtain judgment, he may sue out z fieri Jacias 
ftgainst the defendants, and it shall be executed in the manner 
ihentioned ante, p. 101, by virtue of stat. 8 G. 2. c. 16. $ 4, and 
22 G. 2. c. 46. § 34. See the form of the fieri facias, 10 Went. 35, 
The plaintiff is entitled to costs in this action, as well as in ac-^ 
tious on the statutes of hue and cry. Cou'j). 485. 2 WHs. 91. 

On the black act."] By the black act, 9 G. 1. c.22. §7, the 
inhabitants of every hundred shall make satisfaction and amends to 
all and every person and persons, their executors, &c. for the da« 
mages they shall have sustained by the killing or maiming of any 
cattle, &c. cutting down or destroying any trees, or setting fire tcr 
iny housed bam, or outhouse,- hovel, cock, mow, or stack of cern-,* 
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straw, hay, or wood, which fehall he committed or done within such 
hundred, by any oflender or offenders against this act; and the 
inrty so sustaining damage may maintain his action agunst the 
inhabitants of the said hundred for the amount of the same, and 
itay recover damages to the extent of 200/. 

Previously to any action being brought, the plaintiff shaD, by 
hunself (Sr servant, within two days after the damage done, give 
notice of the same to some of the inhabitants of some ** town, vil'-- 
lage^ or hamlet," near the place where the damage was committetl. 
9 Gr. 1. c. 22. §S, If the notice be given to Sie inhabitant of a 
parish, the court will intend the parish to be a viU, and the notice 
of course to be sufficient ; but if it be proved that the parish con- 
asts of several vills, the defendants will be entitled to a verdict. 
8 East, 173. 

Also within four days after such notice, the plaintiff shall give 
in the examination of himself or servant upon oath, before a justice 
of peace of the county, residing in or near the said hundred, stating 
whether he knows any of the persons who committed the act from 
which the damage has arisen as above mentioned ; and if he do, he 
shall be bound in a recognizance to prosecute. 9 G. 1. c. 22. § 8. 
This examination is a condition precedent to the party msuntaining 
any action, whether he or his servant know the offenders or not. 

S East, 400. The oath also must be positive; and therefore 
where the party swore that he had good reason to suspect that A, 

and B, did the fact, it was deemed insufficient; 2 Str. 1247; so, 

where the oath was that he suspected the fact to have been done by 

some person to him unknown, it was holden to be insufficient. 

3 East 9 400. 

If any of the offenders be apprehended and convicted within six 

months after the o&nce committed, the hundred shall not be liable. 

9 Gr. 1. C.22. $ 9. It may be better therefore not to commence 

the action until after the expiration of that time. 

The mode of proceeding in this action is by original, summons, 

and distringas, as in the action on the statutes of hue and cry. 

The writ, however, must be in the name of the party grieved, and 

not qui tarn* 2 Saund, 378 d. 

As to the declaration, see 2 Saund. 378 d e» The defendants may 

plead not guilty; or that one of the offenders was convicted within 

the six months, or before action brought. Vide supra. If the 

plaintiff recover, he shall have his costs, as in ordinary cases ; 

although the damages and costs together exceed 200^. 1 T. R,71. 

So the defendant shall have -costs, if the plaintiff be nonsuit, &c. 

as in ordinary cases. 3 Bur. 1723. The execution is by fieri 
Jhcias, and executed as in the action on the statutes of hue and cry. 

See ante, p. 101. 

On other statutes."] There are several other statutes, which give 
an action against the hundred to the party grieved ; but the mode 
of proceeding under them, is the same as upon one or other of the 
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statutes above mentioned, respectively. The following distinct 
tioDf however, should be attended to : when the statute gives the 
action against the inhabitants of the hundred generally, as in. the 
statutes of hue and cry, and the black act, the action must be by 
original, summons, and dUtringa$i but if it direct the action to 
be brought against individuals, as in the riot act, again$t two or 
more inhabitants of the hundred, the action may be either by ori« 
gind or bill, as in ordinary cases. 



CHAPTER m. 
^clkn» b»f mnd agmbut AUomitt mi OJUcen af ikt Court 



Sect. 1. 

Actioiu hy Attomie$ and Officert. 

Attormies and officers of tliis coort, have the right of soiiig. 
^tere by attachment of privilege; and having brought the d^ 
feodant before the ooart by thu writ, they may declare agpiast 
hioif and proceed in the action, as in ordinary cases. The amoont 
of the cause of action is immaterial, attorntes and officers, when 
plaiatiffsy Bot being within the statutes relating to courts of con- 
adence, 7 Em, 46. 50. Doug. 313. 383. 2 Wili, \2, provided 
t^y sue as attomies or officers, that is, by attachment of prlvi- 
^. SeelB.ii P. 689. 2 Id, 29. 

Hnt if an attorney sue as executor or administrator ; 1 Z. Baym, 
533. 1$) Mod. 3] 6; or sue jointly with others who are not pri- 
^oiesed, 1 FenL 298, even jointly with his wife in right of his 
^e ; 2 L. Raynu 1398. Bro. Abr, biUe, pi. 2 ; or if he have left 
off practice : see Vol. 1 . p. 21 . 17 : in these cases he is not entitled 
to privilege ; and must sue, not by attachment of privilege> bat 
hy original or bill, in the same manner as persons not privi- 
leged. If he sue by attachment of privilege, where he is not en- 
ticed to do so, it will be error. 2 X,. Raym. 1398. But, on the 
9ther handy where he is entitled to sue by attachment of privil^e* 
. Me may waive his right, if he wish, and sue in the ordinary way, 
by original or bill, and may conduct his suit either in persQH or 
by attorney. 7 T. R. 35. 

Attomies and officers have also the privilege of being sued by 
bill only, in the court to which they belong, and of not being 
hodden to bail; and as this privilege may be inconsistent with 
that, of suing by attachment of privilege in cases where both the 
plaintiff and defendant are attomies or officers, the following dis- 
tinction has been established : If both plaintiff and defendant be 
attomies or officers of this court, tiie defendants privilege pre- 
vails, and he must he sued by bill, and not holden to bail ; 6T,Ji, 
524. 8 Jd, 395. 2 Sir, 837. 1 141 ; but if the defendant be an 
attorney of another court, the plaintiff's privilege prevails, and he 
oay sue him here by attachment of privilege. 1 W, BL 19. 
Sid, 1325. The latter part of this distinction extends also to 
other cases of privilege ; as, where an attorney of this court has 4 
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cause of action against a resident member of either aniTersityy he 
may sue him here by attachment of privilege, notwithstanding 
inch member's privilege of being sued in the university coarts. 
1 JL Raym. 342. 

An attorney, by being a prisoner, is not thereby precluded 
from suing by attachmenC of privilege. 7 T,R.61l. Vol. 1 . p. 1 9. 
Where the action is for costs, a bill must have been furnished to 
the client a month previously to the attachment behig sued out ; 
VoL 1. p. 28 ; and a copy of the bill must be kept^ in order to be 
given in evidence at the trial. VoL 1. p. 149, 

Attachment of privilege.] Tlie attachment of privilege is a judi- 
cial writ, commanding the sheriff to attach the defendant, so that 
he have him at Westminster on a day certain, to answer the plain- 
tiff of a plea of trespass on the case, or debt, &c. as the form of 
the action may be; see 2 WiU. 392; or, in bailable actions, it 
may be, and usually is, made out in trespass, with' an ac etiam, in 
&e same manner as a bill of Middlesex. It is tested and return* 
able in the same manner as a latitatj and requires no particular 
number of days between the teste and return. See VoL 1 . p. 310. 
In nonbailable actions, a notice to appear is added at the foot of 
the copy served, in the manner directed VoL 1. p. 301. 

In order to sue out this writ, nutke out a preecipe far it, and ei»- 
groiithe tcrit itself on a 5s. stamped parchment i see the form, tf 
the pracipe in nonbaHahle actions, Tidd, Forms, I \6, §3. — rf 
the attachment. Id. 116. § 4. — of pracipe for an attachment in 
bailable actions, Id. 116. § 5. — ^'the attachment, Id. 1 16. $ 6.— 
of an attachment into a county palatine, /(/. 117. $ 8. 10 Went, 239. 
and see 10 Went. 279. Take these to the signer of the writs, and 
he will sign the attachment ; pay nothing. Get it sealed ; pay Id, 
Betides the precipe, you must also, in bailable actions, JUe with the 
signer of the writs, the qffidwit to hold to bail {see VoL 1 . p. 5 1 )» 
^hich may be sworn before him. VoL I . p. 57. The pra:cipe is re- 
quired by R. H. 20. G. 2 ; and if the writ be sued out without it» 
tlie court, it seems, will set aside the proceedings with coats. 
^ W. BL 919. 

In bailable actions, indorse the attachmeut thus : " Bail by 
iffidavitfor £ ;" but it is not necessary to indorse the attor- 
ney's name» the stat, 2 6. 2. c. 23. § 22, which requires such in- 
dorsement, extending only to cases where the attorney sues for 
another person. 4 T. R. 275. Get a warrant on the attachment 
at the ttheriff 's office, and give it to your officer, who will there* 
upon execute the writ in the manner mentioned VoL 1 . p. 68. 

In nonbailable actions, make a copy of the attachment, and write 
at the foot of it a notice to appear, as directed Vol. 1. p. 301 ; and 
Ut this copy be served personally upon the defendant, us directed ante, 
p, 302, as to the capias. 

Bail is put in, &c. (see VoL 1. p. 79 — ^93), or common ba^l %cl 
{see VoL 1. p. 314), as in ordinary cases. 
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lyedaratim, ^.'] The time within which the plaiDtilTmostde* 

tfare, is the same as in ordinary cases by bill. See VoL 1 . p. 105— 

108. Copy your declaration on M. stamp^ paper, indorte onU 

the notice to plead, and deliver or file it at directed Vol. 1. p. 109 — 

UL See the form of the commencement of the dedaratumt Tidd, 

Forms, 1 18. $ iO. 2 SeUnn, 10. 2 Went. 175. 179. 229. 3 Id. 61. 

437. 5 Id. 145. 314. 8 Id. 286. 10 Id. 373. The plaintt£f, ia 

t^Bository actions, may lay the venue in Middlesex, and it cannot 

afterwards be changed upon the usual application by the de* 

feodant, as in ordinary cases. 4 Bur. 2027. 3 T. R. 573. 

The time limited for pleading, and all the remaining proceed* 
ings in the action, are the same as in ordinary cases by bUL 



Sect. 2. Actions against AtUfnaet and Cjfficen. 

Attornies and officers of this court, must be sued here by bill« 
Bro. Ahrm hiUe, p. 29. Doitg. 3 1 3, and cannot ble holden to bail. 
VoL 1. p. 41. But the clerks of the officers of the court are not* 
it seems, entitled to this privilege. 3 SaVc. 283. In some in- 
stances, attornies, as defendants, are subject to the jurisdiction of 
ooorts of conscience, by the express provision of the statutes re- 
gulating such courts ; as in Westminster (24 G. 2. c. 42. $ 1. and 
see Doug. 381), London (see 39 ^ 40 6. 3. ch. civ. § 10), and the 
Tower Hamlets (19 G. 3. c. 68. § ?4), when they reside within 
such jurisdictions, respectively. Therefore for debts within the 
cognizance of these courts, attornies residing within their juris- 
diction must be sued there, and not in the courts of which they 
are attornies. But the statutes above specified, are the only ones* 
I believe, upon the subject, which include attornies ; therefore in 
all other cases, the attorney must be sued in the court of which 
be Is an officer, and not elsewhere, however trifling the cause of 
action may be. See Doug. 381. 2 Wib. 42. 

If an attorney or officer of this court be arrested upon mesne 
process, issuing hence, the court upon motion will discnarge him, 
upon filing common bail ; but if he be an attorney or officer of 
another court, his only remedy is by suing, out a writ of privilege, 
and pleading it in abatement. Vol. I. p. 41. and see 1 L. Raym. 
702. 336. 1 Salk. 194. 328, 2 Salk. 545, 2 L. Raym. 898. 6 T.R. 
524. As to the mode of suing out a writ (f privilege, and obtaining 
a supersedeas thereon where the arrest is under process from an tn- 
feriar court, see Vol. 1. p. 41. 

But where the proceedings against an attorney ot officer are at 
the sait of the king, 2 Ro. Ahr. 274. (not being merely a qui tarn 
action, Barnes, 48. 6ut seel L. Raym, 27,' 1 Salk. 30); or if he be 
sued in outer droit, as executor or administrator, &c. ; 1 L. Raym, 
533. \%Mod, 516. 2 Sid. 157. Latch. 190. Hob. 177. Godh. 10. 
By, 24 ; or if he be sued jointly with his wife; 1 TauM* 254 • 
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i>tf. 377, or with any other penon not privU^;ed ; % Salk, 544. 
t VeuU S98. Dy, 911, 8 Bo. Ahr. 274. 1 Sh*. 610 ; or if be havci. 
left off practice, 3 YTi/s. 232. 4 Bur. 2109. IB.^-P. 4. 7r.jR, 
95, or nave not taken out his certificate il T,R, 25, 26: in all 
tfaeie cases he loses his privilege of being sued by bill as an at- 
torney or officer ; but may be proceeded agunst b^ origiAal ok 
bill, and holden to bail if necessary, as in ordinary cases, VoL 1 • 
p. 41 . Also, if the plaintiff be an attorney or officer of this ooort, 
and the defendant an attorney or officer of another court, the 
pluntiff may sue him here by attachment of privilege; but if 
both plaintiff and defendant be attomies or officers of this court, 
the latter must be sued by bill. Ante, p. 105. Also, if an attor- 
ney or officer of this or any oth^r court, be m the actual custody 
of the marshal, he must be proceeded agsuust in every respect 
as a prisoner, and has no privilege in this respect as an attorney 
or officer. 1 Str, 191. 

An attorney or officer^ hovever, may waive this privilege of 
being sued by bill ; and he is considered as doing so, by appear- 
ing to an action commenced in any other manner, if he be an at- 
torney or officer of this court ; or by not pleading his priviIe»Btf 
if he be an attorney or officer of any other court. See 2 TT. S/. 
1088. 1 Id, 231. Barnes, 53. CartJu 377. 1 Z.. Rayn, 135, 
1 Salk. U 

The hiXL\ The bill is a complunt iu writing, in form the sam^ 
as a declaration in actions by bill, (jxe VoL I. p. 312.) excepting 
that instead of concluding " and therefore he bringt his suit/' it ia 
" and therefore he prays relief," It is engrossed on 4d. stamped 
parchment (see 1 M,Sf S. 709) and filed with the clerk of the. 
declarations; see the form, Tidd, Forms, 118. $ 11. — 119. $ 13 a. 
1 Wenl, 203, 204. S Jd, 179. 3 Id, 318. 5 Id, 344. 314.316.. 
8 Id, 375. 101(2. 373. Although It describe the defendant as 
present in court, yet it may be, and frequently is, filed in vaca- 
tion ; 5 r. jR. 1 73 ; in which case it must be intituled of the pre- 
ceding term; or, if the cause of action have accrued in vacation, 
it may be prefaced by a special memorandum, stating the day^of 
filing it. 5 T, 12. 325. 8 Sau»id, \ a. See*! T, R. 474. Peake^ 
209. and see the form of the memorandvm, Tidd, Forms, 118. $ 13. 
3 Sound, 1 a. 

Having engrossed your bill, as above directed, make out a copy 
of it on Ad. stamped paper, andHle the bill, tt^ether with a memoran' 
ium of your warrant to sue {if the plaintiff he not an attorney) with 
the clerk of the declarations; pay 4d. or Sd. ^ the biU be intituUd 
of a preceding term. Indorse on the copy the foUowing notice to 
plead, " TIUs is a true copy of a bill filed against you as of this pre- 
sent -' term; and unless you plead thereto in four days from 
the date hererft judgment xnll be signed against you by dgfaulL 
Dated,** tfc. You are not to charge for the copy. Serve this copy 
on the defendant, by leaving it for hvn at his chambers or place ^ 
tibode, or it teems by delivering it to his knovm agent, if he wiU r$* 
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cdeeit; SLSellm^W. Ti<!a, 308; or,Uu soddhytMing Uvpin 
the master's q^ce, if the d^endant residt toithin ten milet of London 
or Westmmfter^ and his name he net enUred in the book kept in Ae 
mutant office. Tidd, 309. Mee VoL 1. 18, 19. Care most be 
taken that the bill is filed, before the eopy is delivered; other- 
wise the conrt will set aside the proceedings. Tidd, 309. 

It may be necessary to observe that an attorney or officer has not 
the privilege of changing the venae to Westminster, when laid 
in any other county, 3 T. ii. 573. 4 Bur. 9027, unless upon the 
Qsnal affidavit, as in ordinary cases. See Bfc. 4, PL I, Ch. 6. Su 
9Str. 1049. 

Plea, SfeJ} If the copy of the bill be ddivered four days excla- 
ave before the end of the term, the defendant is obliged to plead 
within the fonr d^s, whatever may be the distance of his residence 
from London; 3 T. 22. 369. 9 Salk. 517; bat if the copy be not 
delivered within that time, tbe defendant may plead at any time 
withhi the foar first days of the following term ; R.E,5 A.r. 3. 
(a); and the notice most be indorsed on the copy of the bill, ac- 
cordingly. 

Enter a rule to plead, and demand a plea, as in ordinary cases; 
and if the defendant do not plead wUJdn the time limited for thai 
pvrpOse, sign judgment, and proceed to execute a writ of enqidry, if 
necessary. But if he plead, make up the i«ue, and proceed in the 
action, as in ordinary cases, by bill. 

Execution may be by ca*sa,,fi,fa., ot elegit, as in ordinary 



CHAPIXR IV. 
Proceedingt by and against Pritonen. 



Sect. 1. 
' Proceedings agmnst Prisoners in the Custody cf the MarshaL 

It has been already observed (VoU l.p. 307) that in all case^ 
Where the defendant is in the actual custody of the marshal, tlie 
node of proceeding is by filing a bill against him with the clerk 
of the declarations) and serving him with a copy of it. Even if a 
person having privilege of parliament be in custody in the King's 
Bench prison, it is not necessary to proceed against him by ori- 
ginal, or by original bill and summons, but he may be proceedec| 
against by bill, as above mentioned. 5 T, R, 361. ante, p. 93. 
And in this way also, may a creditor proceed against his debtor 
who happens to be within the walls of the prison, althoogh not 
there by compulsion. 3 T. R, 392. Vol. 1. p. 70. cmd tee 
3 ifcT. 4 & 144. If the action, however, had been commenced hj 
wiginaly before the defendant came into the custody of the mar- 
shal, the plaintiff may still proceed against him in the ordinary 
way, by delivering a declaration by original, in the manner di- 
rected Vol. 1. p. 109, without being under the necessity of filing 
a bill as in other cases. 4 East, 17. And in all nonbailable 
actions, you may proceed against a prisoner in the custody of the 
marshal, either by filing a bill against him as above directed » 
(which, however, I believe is not usual) or by serving him with 
process in the ordinary way as if he were at large. See 1 T, R. 
192. Vol.1, p. 313. 301. 

But if the defendant be in custody on a criminal account, leave 
of the court, or of a judge in vacation, must first be obtained, be- 
fore he can be charged with a civil action, 1 Salk, 354. 1 WUs. 
217. 2 L. Raym. 1372, 2 Str. 873. 1 W, BL 30, (which rale in- 
eludes prisoners for contempts, Prac, Reg. 325, but not persons 
in oistody under attachments for the nonpayment of costs, 4 T. R, 
316, or the like) ; and such leave is usually given, if it be not in- 
consistent With the terms of a condirional pardon already granted 
to the pnsoner. Port. 61. 2 Z. Raym. 848. 

It may be necessary here generally to premise, that when the 

fw^r^v!^''*Ir!|P*''*^"*^ »^'^**^^' ""^y ^ deUvercd for him to 
the turnkey of the prison. I Str. 248. 
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lo a former part of this work (^Foi. 1 . p. 92), it was mentioned 
that the defendant, although a prisoner, mav put in and justify 
bail, at any time before final judgment; and the mode of doing 
so, is there particularly stated. In such a case, the proceedii^ 
10 the action subsequently to the defendant's discharge, are no 
longer governed by the rules laid down in this or the next section^ 
bat are the same as in ordinary cases where the defendant is at 
large. 

The hill, jt;.] The bill is a complaint in writing, in the form of 
a declaration by bill. If filed in term, it is intitiiled of that term ; 
if in vacation, it is intituled of the preceding term; and in the 
latter case, if the cause of action have accrued since the term* 
the bill may be prefaced by a special memorandum, stating the 
<iay of filing it, as mentioned ante, p, 108. Engross your biU on 
4d, stamped parchment ; see the form^ Tidd, Farms, )'22. $ 7, B ; 
and make o%U a copy on 4d. stamped paper, written on one side only^ 
12 East, 294, and indorse thereon a notice to plead. File the bUl 
with the clerk of the declarationSf and deliver the copy to the turnkey 
rf the prison; pay \s. See I 5«r.474. 2 IV. BL 786. 

If the defendant be in custody at the plaintiff's suit, and (or 
the same cause of action for which the bill is intended to be filed, 
the bill must be filed and the copy, delivered before the end of 
the term next after the defendant's commitment or surrender in 
discharge of his bail, and notice given thereof; otherwise the de- 
fendant shall be discharged out of custody by writ of supersedeai, 
R, H. 2d G. 3. r. 2 6. I ^ (a). If the detiendant escape, and 
be retaken, it seems the retaking will be deemed a render within 
the meaning of the above rule, and the plaintiff Hks until the end 
of the term next after it to file his bill. iSee Barnes, 389. and 
see ILT. 6 A. fiut if the defendai:t have been removed by habeas 
from the custody of the sheriff, and committed to the custpdy of 
the marshal, the plaintiff in that case must file his bill within the 
same time as if the defendant still continued in the sheriff's cus- 
tody, namely, before the end of the term next after the return of 
the writ upon which he was arrested. R. H. 26 G. 3. See the next 
section. So, if the defendant be removed from the Fleet by 
IwbeAs, it is deemed but a continuance of the same imprisonment, 
and the time limited for filing the bill is reckoned from the original 
commitment, &c.. 1 Bur. 439. Lastly, where the defendant is 
in custody upon joint process against him and another, and the 
other has not been arrested ; as the plaintiff cannot declare until 
the other defendant have been brought in or outlawed, he may 
obtain time accordingly for that purpose upon application to the 
court, or to a judge at chambers, upon shewing that he is using 
due diligence in proceeding to outlaw the defendant who is at 
large; VoL 1. p. 108. Barnes, 401. 396. 2 SelUm, 30. S W. BL 
759; but in no other case will the court grant a further time to 
declare, where the defendant is in custody. Care must be taken 
that the bill is actually filed, before the copy is delivered to tbf 
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fA &BfUtt or tnrnkej ; otbenrise the defendant will be entitled to 
biB diachtfge. 4 iiVut, 16. 

But if a prisoner in custody of the marshal, be removed by 
habeas to the Fltet, befiire yon have filed a bill agunst him, jott 
can proceed no farther in this court, unless you first briiig bim 
agun into the custody of the manhal by a htAeta arrput ad tv- 
iptmdendvm. b T. R. 36. « Str. 1153. Bamm, 402. And there- 
fore, in order to save the expense of a habeas, it is usua], in such 
a case, to commence the action against the prisoner in the court 
of Common Pleas. 

If you wish to sue the defendant for a difierent cause of action 
ffom that for wbich you have him in custody, or if a stranger 
wish to sue him,— -prepare your bill and copy, as above ditected, and 
file ihe bill with the clerk rf the deeiaratioas. Make an tffidaKil of 
the dthl; see FoC 1. p. 51 ; and take H, U^ther tdtA the copy tf 
the biil, to the derk cf the rules, who will file the affidavit, and tn- 
dorse on the copy tf the bill the amount rf the debt stated in the 
^davit. R.K15 G. 2. r. 3. See Barnes, 75. Then deliver this 
eopy of the hill to ike turnkey, as above directed. TMs may be done 
either m term or vacation; 8 T. JR. 643. 2 Bur. 1052; and 
there is of coarse no time limited for filing the bill, &c. in this 
instance, as there is where the defendant is proceeded ag^st for 
the same cause of action for wluch he is in custody. 

Plea.] If the copy of the bill be delivered 4 days exchisive be« 
fore the end of the term, the defendant must plead within 4 days, 
a rule to plead being given, and a plea demanded as in ordinary 
cases; see VoL 1. p. 115, 116. 120; otherwise the plaintiff may 
rign judgment. But if it be not delivered before that time, then 
the defendant shall plead withui the 4 first days of the following 
term, if the copy of the bill be delivered before the essoign day. 
if. E. 5 W. 4J[ M. r. 3. [a S). See 3 Bur. 1452. 

Trial, ^e^ After delivery of the copy of the bill, as above men* 
tloned, the pldntiff must proceed to tnal, or (in case of judgment 
by defiiult, demurrer, or issue upon nul tiel record, see4£aft,350,) 
to final judgment, within 3 terms, if by the course df the court be 
can do so, of which 3 terms the tenn wherdn such copy was de- 
livered shall be one ; or if the defendant, after declaration, be 
rendered in discharge of his bul, then witliin 3 terms after snch 
render and notice thereof given, the term of the render and notice 
bdng deemed one; otherwise the defendant shall be discharged 
by supersedeas. R. H. 26 6. 3« T. 3. G. I and (a.). see4 T. R« 664. 
But where two prisoners were sued jointly, and one of them pleaded 
to issue, and the olher allowed judgment to go by default, and the 
jury who tried the issfle against the one^ ass^sed the damages 
against the other ; the court held it sufficient that the plaintiff had 
proceeded to trial against the one who pleaded to issue, within 
the three terms, although he had not proceeded to final judgment 
against the other within that time. 13 Eiutf 167. 
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Notice of trial or enquiry mstj be deljTered to the tarnkej for 
the defendant. 1 Stn 248. 

EsecutionJ} A^r sach trial or final jodgment, as above men- 
tioned, or after a render in discharge of bail subsequent to such trial 
or judgment, the plaintiff must charge the defendant in execution, 
wi&iin two terms after such trial, judgment, or render and notice 
thereof given, respectively, of which two terms the term of the 
trial, judgment, or render, shall be deemed one ; unless a writ of 
error be pendingt or an injunction obtained, and then within two 
terms inclusive after the writ of error shall be determined or the 
injunction dissolved : otherwise the defendant shall be discharged 
by mper$edeas, JR, H, 26 6. 3. T. 9 6. 1. ^ (a, 3. ^ 6.) T. 9 
W. 3. and see 3 Bur. 1787. 3 WiU. 380. 4 East, 350. If the 
caose be tried at any of the sittings in term, the plaintiff l^as only 
the following term to charge the defendant in execution ; but If iu 
vacation or at the assizes, he has the two following terms allowed 
him for that purpose. See 5 East, 349. So, if the defendant be 
rendered in term, the plaintiff has but the following term to charge 
him in execution ; but if in vacation, he is allowed the two follow- 
ing terms for that purpose. 6 T. R. 776. Where one of two de- 
fendants brought a writ of error in the Exchequer chamber, it was 
ruled that the plaintiff could not charge the other in execution, 
until the transcript was remitted to this court 2 T. B, 737* Vol, 1 . 
p. 242. Bringing an action on the judgment within the two terms, 
is not equivalent to charging the defendant in execution ; and con- 
sequently, although charged with such action, the defendant will 
be entitled to a supersedeas, WiUes, 53 1> Bamesy 390. 2 Sir, 943. 

The mode of charging the defendant in execution, where he 
still remains in the custody of the marshal, is thus : Enter the 
proceedings on the roll, and carry tn, docket and file it, as directed 
yid, I. p. 206. 134; or tf it already have been carried in, get 
the clerk of t/ie treasury to enter thejttdgment ; pay him 2i. Then 
get a rule from the clerk cf the rules, requiring the marshal to ac" 
knowledge the defendant m his custody ; see the form, Ttdd, Forms, 
125. $ 1 ; pay him Is. 6d,s take the ride to the marshals office^d 
he vUl write the acknowledgment on U; pay him \0s. 6d, ffext 
make out a committitwr piece on unstamped parchment ; see the form , 
Jtdd, Forms, 1 25. $ 2, and file it with the clerk cf the judgments ; 
pay him 2s. . And lastly, (dtkoi^h not essentiiUy necessary, MS, 
Bust, 1819) enter the comimUitur in the manhaCs hook, which is 
kept in thejudgment office ; pay Sdi; you wiU see the form of the 
entry there. The marshal's acknowledgment must be of the same 
term the defendant is charged in execution ; otherwise the de- 
fendant will be entitled to a supersedeas. 1 T. R. 464* The com' 
mittitur piece must be filed with the clerk of the judgments on or 
before the last day of the term in which the prisoner is to be 
charged in execution ; and the clerk of the judgments^must enter 
the comndtiitur on the roll within 4 days after the end of the same 
lerm (Sunday bemg reckoned, unless it be the last of the four): 

VOL. II. * a 
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•^erwite the defendant ahall be entitled to hie diadiarge. R.E. 
41 G. 3. r. 2. 1 East, 46. an J tee 2 Stn 1 S26. If the coiirt«tt»*iir 
be erroneoui, the plaintiff must give tlie defendant nouce of his 
having abandon^ it, before he can enter a second, recUfying tne 

miRtake. 1 T. B. 227. v.^..^ 

If a prisoner in custody of the marshal, after bemg chargect 
with a decUwtion in this court, be removed to the Fleet, the 
pUintiff most proceed against him. in this court to 6nal judgnjent. 
and then hayehim brought up by hab^ carpus f'^^^'^'^'Tl 
in order to charge him in execution, B. T. 2 G. 1 . (fc.)» within the 
Ume above limited for that purpose. Snttr the proceedings on tAe 
roll, carry it in and dock^ it, at above, directed, ^ext, me out tha 
kabeat. ot directed poit, Bfc. 4. Pt. I. C/u 3 • ifZ'fZ^J^ 
number of the judgment roU ; and leave it mh the cierkofthe paperM 
9i the. FUsfit prison; pay him 9«. 2d. Get the clerk rfthe treasury 
to attend taUh the roU ; pay him 2#, Then, upon the return day (f 
the haheat^ attend in court, and the defendant mil be brought vp, 
chareed in execution, and committed to the custody of the marshal. 
If, instead of proceeding thus, the plaintiff were to proceed to «^ 
ctttiftn.as if the defendant were still in custody of the roatshal, 
such. proceeding would be void, and the defendant would be en- 
titled to hi* discharge by supersedeas. 2.Stu 1 IBS. 
As to warrants of i^ttprney by prisoners, see aute, p. 13. 

U^mmmmimm ■■■— 

Sect. 2, 

Proceedingt against Prisonert in Custody of Xhe Sheriffs 

Iw a defendant be in custody of the sherifF, (that is, if he be in 
custody of the odKcer who arrebted him, or of any other officer of 
the sheriff, or if conHned in the county gaol,) upon process issuing 
from this court, the plaintiff may declare against him as being in 
such custody^ 4 ft" 5 TT.y Af. c. 21 ; or he may remove him into 
the custody of the marshal, by a.habeas corput cum oamd, and pioi 
ceed ag$unst him, as directed in the Inst Section ; and which was 
the only way of proceeding previously to the above statute. This 
latter mode, however^ is never adopted by the plMUtiff,on account 
9f the additioual expense ; but it is the constant practice of de« 
fendants- to have themselves so removed, at their own expense, as 
will be mentioned in a subsequent part of the work. <See postt 
BK^^Pt, l.Cfc. 3. 

It is necessary to premise, that this Sectjon relates merely to 
proceedings in bailahLe a.ctions ; in nonbailable actions, you may 
serve the defendant with process, file common bail foi^ hira, deliver 
your deQlarsiticm^and proceed, in the ordinary way, as if be were 
at large. 1 T. R. 192. and see Vol. 1. 313. 301. 

The defendant may put in and justify bail at any time before 
final judgment, and be discharged ; in which case the subsequent 
proceedings in the action must, be the same as in ordinary cases. 
See ante, p. 1 U . Vol, 1. p. 92, 
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Preeets.'] If the action be at the toit of the same pUntlff on 
vhose accuant the clefeadaDt wat arrested, but for a different 
cause of action, or if at the svit of a different plaintiff, the first step 
to be taken is to sue out bailable process against the defendant, as 
in ordinary cases, and lodge it in the sheriff's office. Pay 9t. 6d, 
If the defendant be in custody on a criminal accoant, it will be 
necessary to obtain the leave of the court, or of a judge in vacation, 
heiore yon sue oat process against him. Ante, p. 110. 

The Bill, ^.] Eugratt your bill en inL ttamped parchwient. See 
thejormi tohere the d^endant is in cutiody if the sheriffs Ttdd^ Forms, 
123. § 9. 5 Wem. 161. 362. 10 Id. 385.— or in the cuttody of 
the iheriffif a county palatiney Tidd, Forms, 1 23. § 10.— or in the 
custody of the officer of a particular franchise, Id. $ 1 1. — or where 
one d^endant is in the custody of the ihcriff, and another in the nit" 
tody of the marshal^ Id. 124. $ 12. 10 kVent 385. Make three 
copies of it, Fife the W with the clerk of the declaraticns^u directed 
onte^ p. 111. 108. Deliver one nf the copies (with a notice to pUad 
indorsed an it: mde iffra) to the defendant, or to the gaoler or keeper 
<flhe gaol or prison in which he is confined, 4^5 W,Sf M, c. 2 !• 
tee I T.R, 1 9 1« who mtist forthwith deliver the same to his prisoner, 
vnderpain *fan attachment; 12. £. 5 fK ^ M. r. 3. $ 7; pay Is. 
Make an affidavit of the dellveiy; see t^ form^ Tidd, Firms, 194. 
i 13. 10 Went, 229. and see R. £. 5 TF. j- Af. r. 3. § 2. oiu/ (a); 
and make a copy thereof on a 2s. 6<f . itamp. Annex the remaining 
two copies of tiic bill to this affidavit and copy respectively ^ and take 
them to the clerk of the rules, who wiUfile the ojfi4amt and copy of 
^tht bill annexed to it, and vnll gu)e you back the third copy and 
copy of the affidavit, with a rule to appear and plead indorsed thereon ; 
fay him Ss, This mode of proceeding, however, roust be under- 
stood as having reference to cases only yrhei^ the defendant is in 
custody upon a latitat or the like; for if you have proceeded 
against him by original and capias, you may deliver your decla- 
ration and proceed as in ordinary cases, as directed Vol. I, p, 109, 
^c. without being obliged to file a bill against him as above men- 
tioned. 2 SeUon, 27. 

In no instance (as has been already mentioned, VoU 1 • p. 105) 
can the plaintiff declare, before the return of the process upoa 
which the defendant is detained. R, E, 5 W S; M. r. 3. ^ l^ 
But he must declare within the term next after that in which the 
process is returnable, 4 ^ 5 fF. ^ M. c. 21. R. H. 26 G. 3. 
and see 6 T.R, 547. 1 B.^P. 535. 2 fV.BL 1242. 3 Bur, 1448, 
and file the affidavit of service with the clerk of the rules, as above 
directed, before the first day of the term next after the delivery of 
the declaration, R. H, 36 G. 3, otherwise the prisoner shall be 
discharged out of custody by writ of supersedeas* If the defendant 
be in the sheriff's custody by virtue of an escape warrant, and not 
upon process at the suit of the plaintiff, the plaintiff, it seems, has 
until the end of the second term after the retaking of the de- 
fendant, to declare against him. it. T. 6 A, 

OS 
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If the prisoner be lemoTed by haheoi to the Fleet, before foit 
have filed yoor bill, you must then either commence your actiofl 
against htm m the Common Pleas, or remove him into die custody* 
9t* the nmrshal by aWrit of habeas corpus ad respondtndum, and file 
your bill against him in this court, as directed ante,p, 1 12. 3 ST. R. 
35. 5ce afUe,p. 112. 

Pica, 4^J] After you have obtained the rule to appear an<f 
plead from the clerk of the rules as above mentioned, and have 
served a copy of it on the prisoner, or delivered it to the gaoler 
or turnkey for him ; if he do not appear and plead uitbin 4 day tf 
exciusive after service (the time for pleading having expired), you 
may sign judgment " in such manner as if the prisoner had ap- 
peared and refused to answer or plead to the declaration." 4 5f 5^ 
H'. 4* Af. c. 9 K No demand of a plea is necessary. 6 T. 72. 524: 
I T,R.o9}. 

The time for pleadmg is regulated by R, E. 5 W, gf M. r. 3, 
thus: 

Upon process returnable the first day of Easter or Michaelmas 
terms, if a copy of the declaration be delivered before *< one mimth 
ajter Easter, or *< 1^ morrow of All Sfmb/'and an affidavit thereof 
made and filed, and the defendant doth not appear within 1 days 
ai'ter Easter and Michaelmas terms respectively, judgment may be 
entered agunst him, if rules have been given. But if he doth 
appear before the end of ten days after the term, he may impart 
until the next term; unless the action be in London or Middlesex, 
and the defendant be in prison within 40 miles of London or West- 
minster ; then, though he duth appear before the expiration of 
ten days after the end of the term, he shall plead two days before 
.the essoign day of the next term ; and in default thereof, rules 
having been given, judgment may be entered against him as afore- 
jiaid. 

If the copy of the declaration be delivered on or after " one 
mmth nfler Easter** or •* the morrow of All Souls/* or in Hilary or 
■'i^uiity terms, and thereupon the plaintitF give rules to appear and 
answer ; then if the defendant appear two days before the essoign 
day of the next term, he shall imparl until the said next term ; bet 
if he do not appear within that time, judgment may be given 
21 gainst him. 

• And lastly, if the writ be returnable in any term, and a copy of 
the declaration have been delivered before the essoign day of the 
next term, the plaintiff in such next term may give rules to appear 
■and answer ; and if the defendant do not appear and plead, upon 
the expiration of the rules, judgment shall be given against him. 
If the prisoner plead before the time here limited for that pur- 
pose, he roust give the plaintiff notice of his having done so ; 
4 T. R, 664. 5 r. R. 473 ; otherwise the plaintiff may sign judg- 
^nient as for want of a plea. 8 T. R. 596. 

Trial, ^T.] The plaintiff must. proceed to trial, or (in case of 
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judgment by defiiult, demurrer, or issue npon nul tiel record) to 
final judgment, within three terms after the delivery of the de* 
deration, R. H, 26 G. 3, in the same manner as in actions against 
prisoners in the custody of the marshal. Set anitt p. 112. The 
odier proceedings to judgment inclusive, are the same as in ordi* 
nary cases. 

. Etecutum,'} The plaintifif must charge the defendant in evecu« 
tion within tvi'o terms after, the trial or final judgment above men- 
tioned. It. H. 26 G. 3, in the same manner as in actions against 
prisoners in the custody of the marshal. See ante, p. 1 1 3. 

Hie mode of charging the defendant in execution, u thus : 
Enter the proceedmgi oa the roU, and carry in, docket and file it, at 
directed VoL 1. p. 206, 134; or if it have been already carried inn 
get the ekrk of the treatwry to enter the judgment ; pay him 2s. 
Then sue out a ca, uuy as directed Vol. 1. p. 278 ; take it to the 
sheriff U effice and ohuan a warrant on it; pay 2t. 6d. ; and lastly , 
lo^ ike vMorrant with the gaoler df the prison in which the defendant 
is detained. See Bametf 389. The charging in execution b then 
complete. 

As to the mode of removing prisoners finom <Hie custody to 
^mother, by writ of habeas corpus, see post, Bk. 4, Pt. 1, Ch. 3» 
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Proceedings, j-c. by Prisoners, 

It may perhaps be necessary to premise, that In the prison of 
the King's Bench, which is more immediately the prison of this 
court, prisoners charged with civil actions merely, (see 2 Sir, 817« 
1 Id, 413) may have the benefit of the rules of the prison, upon 
entering into a bond with two sufficient sureties, as a security to 
the marshal agdnst escape, and upon paying the marshal a certain 
per centage upon the amount of the debts for which they are de- 
tained. These rules are certain limits beyond the walls of the 
prison, within which prisoners, who have found sureties, &c. as 
above mentioned, may have leave to reside. They extend ** from 
Great Cumber Court, in the pariah of St. George the Martyr, in the 
county of Surry, along the north side of Great Suffolk Street, as 
far as the Star Brewhouse ; and from thence along the north-west 
side of GilbertU Lane to the Blacl^riars Road, and across the said 
road along the north-west side of tVebber Street, to the HaU'-way 
House; and from thence along the western side of Barron's Build* 
ings nnd St, George*s Row, to the Westminster Road ; and then 
across the said road, and along the western side of St, Georgt^s 
Mail, and from the pastry cook's at the west end thereof, direcdy 
across to the lamp-post on the foot-path near the watch-hotise 
facing the Dog awi Duck, and along the said foot-path fron) the 
said lamp- post, to another lamp-post on the eastern side qf tb« 
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aaid road fiieing Keyt^t Nunery ; and -tben along ihe whole tif tlie 
lud road leading by Prmpect^ Place to the Elqthmit and Caatk^ 
•aid firoro thence along the eaatem tide of Novaingttm L'uuaeway tu 
Grtai CwKuhtr GwH aforcKiid." A. £. 35 G. 3. The following 
plaocfl, however, wkhip the above iiinltSy are excepted ; namely, 
** all taverns, victBalling houses, alehouses, wine vaults, hooses or 
places licensed to sell gin or other spiritoons liquors, and all placea 
Uoeiised for public entertolnmenls.*' li. By a suhseqaent ruler 
JS. 7. 36 G. 3, tike parish church of Sr. Genrge tlie Martyr,.w]thin 
the borough of ^uthwark, and the adjoining cborch^yard, are to 
be deemed within the rul^. And by the above rule, £. 35 G. 3, 
it is also ordered that the rules ifaall. include ** tlie house of cor- 
rection for the county of Swnryt the sew gaol, SouihioaTk^ and the 
gaol then building for the county of tSan^/, and the highways (ex- 
clusive of tlie houses on each sidfrthareui') kading from the King's 
Bench prison to the said gaob reapectivsly/' These rulea a]% 
considered to all intents as the prison itself; and if the prisoner 
break them, that is, if he go beyond the Kmits above described, 
the marshid is answerable to the plaintiff, as fsr an escape, in pre- 
cisely the same manner as. if the defendant had escaped from the 
prison ; and tlte prisoner ts thereby not only deprived of the pri- 
vilege of residing within the rules in fittufe, A. , bat also. It 
seems, from a case lately tried at the Surry assizes, b liable to an 
indictment as for a breach of prison. See as to escape, where the 
prisoner is inojutody upon mesne proc€4S, Vol, !• p. 77 ; and where 
the prisoner is in custody in execution, Vol. 1. n. 280. 

Besides the liberty of residing within the rules, abdve mentioned, 
Ihe prisoner may in term time have a day rule, (that is, a permis- 
sion from the court to go beyond the rules of the prison, for the 
purpose of transacting his business), upon, application to the mar- 
shal, and signing a petition to the court, for that purpose (ssc 
1 Str, M)3. R. M, 28 C. 9.), and upon paying some trifling fee 
to the clerk of the day rules. The petition is afterwards read in 
court, and the prayer of it granted of ooorse; but the rule (that 
is, a certificate of the court's having granted the prisoner a d^y 
rule, and which serves as a protection to him from arrest, &c.) is 
In fact given to the prisoner in the morning^and probably before 
the petition is even presented ; for it has been holdcn that where the 
court grant the prayer of the petition, it has a retrospective effect, 
ftod warrants the day rules given under it, at whatever time in the 
morning they may have been granted. 9 E«ut, 151. See 2 JL Raym. 
i)27. cotitra* Prisoners witiiin the walls of the prison, may al&o 
have day rules during term, upon satisfying the marshal that they 
pt^ill return to the prison before 9 o'clock the same evening; ft 
being ordered by U.H. 45 G. 3, and R. E. 30 G. 3, that every 
prisoner having a day rule, shall return within the walls or rules 
«f the prison, at or.belbre 9 o'clock in the evening of the day for 
which such rule shall be granted. 6 tasty 2. 3 7'. R. 584. For- 
Bicrly a prisoner could bava only three day rules in each term ; 



Supemdeot. 119 

£. £. SO 6. 3 ; but at pretank Ihe mtmber is not Knuled. R, H, 
45 G. 3. 

By Stat. 38 G. 8. c. 88. $ U, all prisoaen in oostodj of tlie 
marshal, sheriff, &c. may in term 'time petitiim the oourt, oat of 
which the process a&der which they are nnprisoBed ismed, or 
imder whose jurisdiction the prison in which they are confined is, or 
in fneation may petition one of the judges of such coort, or a judge 
oi assise, complaimng of any exacticKi or extortion by any gaoler 
or odier person eaciployed in the keephig, Uom of the prison in 
wiiich they are confined, or of any other abuse whatsoever com- 
nutted or done by them in their respective offices; and the coort 
or judge shall hear and delermine the same in a sommary way, 
and BoSke such order for redressing tlie abuses comphuned of, and 
for punishing the officer, && and for making reparation to the 
parties injured, as th^ liiall think jost, together with the costs of 
9ach complaint ; «Bd such order may be edlbfced by attachment 
or o1herwise,as other orders of the court. 

Ibe remainder of this Section shall be confined to theconsideni* 
tjon of the different tnodes by which a prisoner may be discharged 
from his imprisonment ; and they shall be treated of an the £»liow- 
ing order: 

* 

1. Dkehtarge by SupenedM»» 

2. D'ucharge under the Insolvent Actt, 

3. Discharge by other -Mean, 



1. Discharge of a Prisoner by Svpenedeas, 

• In what etaei.'] If a dedatiation be not delii^ered to « prisoner 
in doe time, by the plaintiff at whose suit he is in custody, the de- 
fendant may be discharged out of custody by supersedeas, upon 
filing common bail or entering a common appearance. R, H, 86 6r. 3. 
As to the time limited for declaring, see ante, p* 1 1 )« 115. But if the 
defendant be in custody upon joinC process against him and an- 
other, and the other have not been attested, this, it seems^ will be 
a sufficient cau&e for refusing the supersedeas, provided it appear 
that the plaintiff is using due diligence to outlaw the other de- 
fendant ; for until the other defendant be arrested or outlawed, 
the plaintiff cannot declare against the one who is in custody. 
However, in such a case, the plaintiff regc^ariy should obtain time 
to deckdre, as directed Vol. 1. p. 1^8. See ante, p. Hi. Also, a 
prisoner who is sapersedeable for want of filing a bill against him 

^ in doe time, waives his right to a supersedeas by afterwards plead- 

* ing. 1 East, 77. 

If the copy of the bHl be delivered to the prisoner, before the 
bill itself is filed, the defendant will be entitled to his discharge* 
4 East, 1 6. Ante, p. U 1 . ' Also, where the defendant is in cvbtady 
•f the sheriff, if the affida¥it of delivery of the declaration be not 
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Aled bdbre the first day of the term next after sodi deliveryj the 
defendant it sapereedeabJe. JR. H. 86 6. 3. iinte, p. 1 15. ^ 

If the plahitiff do not proceed to trial, or (in cases of judgment 
My default, demurrer, or issue npon nW tiel record) to final judg- 
ment, in due time, the defendant may be discharged by iupersedeas, 
upon filing eommon bail or entering a common appearance. R, Hi 
36 G, 3, At to tht time Umiud for proceeding to trial, SfCt aee 
ante, p. 1 1 2. 1 1 6. But if the plaintiff's not having proceeded la 
due time, haTearisen from the default of the court, as by the court's 
deferring to gire judgment on a demurrer, Burnett 383, or from 
the default of the defendant, by his neglecting to plead in time, or 
the like, — or from the assizes at which the cause was to be tried 
not occurring within the time limited for the plaintiff's proceeding 
tu trial : Bametf 383 : in these and the like cases a tupertedeat 
will not be granted. Also, where two prisoners were sned jointly, 
and one of them pleaded to issue, and the other allowed judgment 
to go by default; and the jury who tried the issue against the 
one, assessed the damages against the other: the court held it 
sufficient that the plaintiff proceeded to trial within three terms 
against the one who pleaded to issue, although he had not pro- 
ceeded to final judgment within the same time against the other 
whu allowed judgment to go by default; and they accordingly 
refused to discharge the latter by mpartedeat. 13 Ease, 167. 

If the plaintiff do not charge the defendant m execution in due 
time, the latter may be discharged out of custody by tupertedeat^ 
upon filing common bail or entering a common appearance. R. JEf. 
526 6. 3. j4t to the time uithin which the d^'endant thould be 
charged in execution, tee ante, p. 113. 117. But if the defendant 
hinder the plaintiff from proceeding, by bringing a writ of error 
or obtaining an injunction, he shall not be entitled to a tupertedeat 
if the plaintiff proceed in due time after the writ of error has been 
determined or the injunction dissolved. Jnte, p. 1 1 3. Or if one of 
several defendants bring a writ of error, the {daiiitiff is not bound 
to proceed against tlie others- until the time limited after the writ 
of error has been deternuned. 2 T, R, 737. See Voi» 1. p. 849. 
So, where the assignees of a bankrupt were prevented from 
charging the defendant in execution, by the plea put in to theic 
icife facias, the court refused a tupertedeat* % Wilt* 378. 

If at any time pending the action, or before the defendant is 
charged in execution, there be a treaty or agreement for a settle* 
ment or compromise of the matters in dispute, no laches shall be 
imputed to the plaintiff, nor shall the defendant be entitled to his 
discharge for want of prosecution, pending such treaty, &c.; 
S fViU. 455, 2 W. BL 918. 4 JBtir. 2063 ; provided such treaty 
or agreement be in writing, signed by the defendant or his attor- 
ney or sume other person duly authorized by him, and it be 
therein expressed that proceedings are stayed at the defendant's 
request, k, H. 26 G. 3. 

It is a general maxim, that a prisoner once supersedeable, is 
flways 80 ; that Is, if for instance he be snpersedeable because a 
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dedaratbii has not been deliTered to him in doe timie, tlie deli- 
veiy of a declaration afterwards will not prevent him from bein^ 
discharged on acooant of the prerioos default. There is one ex- 
ception, however, to this role, namely, that if the defendant be 
ouoe, charged in execntion, he cannot afterwards take advantage 
of any preceding default of the plauitiff, provided he had an op« 
portnoity* previously to his being charged in execution, of applying 
for his supenedeai, 1 T. J2. 591. It may be necessary to add, 
that where a defendant is supersedeable, the plaintiff cannot pre- 
vent his discharge by discontinuing the present action, and lodging 
a finesh detainer agunst him for the same cause of action ; but for 
a different cause of acdon, for which the defendant can be holden 
to bail, perhaps he may. See S Bur, 1048. but tee I H.BL251. 
Nor can the pluntiff, after tlie defendant's discharge, again hold 
him to bail for the same cause of action, Vo^ 1 . p. 46. 

Hammed ouL\ The rule JEf. 26 G. 3. states that the defendant 
shall be discharged ui the several cases above mentioned, by su- 
^^enedeas or otherwise, aocorduig to the course of the court, upon 
filing common bail ; unless upon notice given to the plaintiff^a . 
attorney, good cause be shewn to the contrary. The mode there* 
fore of procuring the defendant's discharge in the several cases 
above menticmed, is as follows : 

If the defendant be in the custody of the marshal, and he is to 
he discharged upon the ground of the plaintiff's not having de« 
clared against him in due time, get a copy of comet from the clerk 
of the papert at thepriton; then take out a summont, requiring the 
plamtijff*t attorney to attwd before a judge to shew caute why the ^ 
defendant thouid fiol be eUteharged^ 8(c.; and terve it upon the^ 
plidntijpt attorney or agent If the plaintijps attorney content to on 
order, get the content indorsed on the summont, (ind the judge will 
make an order accordingly ; or if the plaintiff's attorney thew cause, 
but^ the cause be not domed sufficient, the judge wUi make a like 
order; or if the attorney do not attend, then, afier waiting an hour, 
make an uffidaat of the service of the summons and of your attend' 
anee, (see theformy Tidd, Forms, 127. § 6.) and the judge will make 
the order. In town causes this order is absolute in the first in- 
stance ; but in country causes, it is usually but an order ntnV. 
{Tidd, 295) unless cause be shewn within a week or such other • 
reasonable time as the judge shall think reasonable, and. which 
will afterwards be made absolute if no cause be shewn. Upon 
the order being made, serve a copy of it upon the pUmtiff^t attorney ; 
fiU common baU, as directed Vol, I, p. 3\^, if the action be by bill;.' 
or enter an appearance with the filacer, as directed Vol. 1. p. 900,. j^ 
ike action he by oriffnal ; and get a certificate from the clerk of the 
common haUt or filacer, of your having done so ; pay Is. Then take 
tHs certyicate and order to the marshals office, and the prisoner will 
thereupon be ditclusrged without a supersedeas, upon payment of hi* feet. • 

But if the defendant be in custody of the sheriff, &c. and he is. 
to be. discharged upon the ground above mentioned, get from the 
gaoler a certyicate rf the cautet the dtfendant it charged w<(A j te§ 
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the firm, lUi^ Farmi, 196. $4; <Mfl make nr ajfigUwii rf'ihe 
gada*t having signed the sawte ; see the farm, Tidd, Fitrms^ 196. 
$ 5. Then take out it ntmmtms mnd tbudn am order as is above 
directed. Write out the tupersedeos on a 5t. stamped parchw%ent ; 
see the form, Ttdd, Forme, 121. § 8. 188. $ 9 ; and take it, together 
foith the praeipe (see the form, Ttdd, Fbrms, 1527. §1), ami the 
ceriifieate of the cterk rf the commom bails above mentioned, if the 
adMNi be by bill, to the signer rf the uriH, who wiU tign the super- 
sedeas; pay him Is. 84.; get it sealed, pay td. But if the actina 
be by original, enter a eommom appearance with theJUocer, and he 
idiM make out the supersedeas; get it sealed. And lastfy, leave the 
writ with the gaoler of the prison, who wiU thereupon diediarge the 
defendant upon payment if his fees. See 6 T. R. 154. 

If the ground for discnarging the defendaut be that no bill' was 
filed, or that the copy of the bill was deKvered before the bOl itself 
ivas filed, get a certificate from ike clerk of^the declarations that no 
hill was filed against the defendant in his office, or that a bill was 
filed mi such a day. Then take oni a summons, and proceed as above 
directed. 

If the ground for discharging the defendant be tliat the plainiilf 
lias not proceeded to trial or execution ^within doe tnoe, proceed 
as above mentioned to the attendance upon the summotu ; and if the 
piedntiff^s attorney or agent do not attend, serve him with a second,, 
and afterwards with a third summons, and attend them respectively, 
as above directed; and if upon the third suwununs he do not attend f. 
or if he shew cause but the cause be insufficieat, or if he indorse a 
consent upon the summons as above mentioned, the Judge unll make an 
order for the defendants discharge. Then proceed by filing coaunor^ 
baU, i^-c, as above directed. Sie the form rf a wpersedeas for not 
proceeding to triai, Tuld, Forms, 128. § 10. 130. f U. — the like 
directed to the warden rf the Fleet, Tidd, Forms^ V19, $ W.-^ 
supersedeas for not charging the drfendant in excctitioKy Tidd, Fbmu, 
130. $13. 

The effect rfit,'] If the delradant be discharged by tupertedeas, 
/or want of proceedings before jodgment, this does not prevent 
the plaintiff, after he has obtained jodgment, from suing- om a 
re. sa,, and taking ^e defimdantin exeeatitm ; but if he be super- 
seded for not having been charged in execution, he caa eever 
afterwards be arrest«l on the same jodgaient. R. T.2 G. 1. (c). 
Eames, 375. 7 East, 330. In no case, however, can the de- 
fendant be again holden to bail for the same cause of actioii for 
which he has been superseded, whether superseded for^want of 
proceedings before or after judgment ; VM. 1. pt. 46 ; not even in 
an action on the judgment; Ikadw. tt44j but after jndgawnt 
obtained in such latter action, the defendant may be taken in 
ececntion. Cowp, 72. 9 W, BL 98^ And a SMperserfeaa even 
after judgment, cannot be pleaded in bar of sacli an action. 
1 T. H. 273. After the wperar^lMS has been granted, bat before 
the defondam It aclaaUy discharged, any olber penon may file a 
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bill and dcKfer a dedantioo •gainst Urn* «s n prisoner ftiU In 
autody ; 2 Bur^ 1048 ; or perlu^ the same pIdntiiF may deliver 
a declaratioii against him for a different, although not Sir the 
9inie» caase of action* but tee I H. BL flbU 
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By stmt, 48 G. 3. c 18S. $ 1, all persons in execntion upon anv 
judgment, in whstsoerer coort the same may have been obtainea» 
for any debt or damnges not exoeeding the sam of 20/. exclusive 
of costs, aiid who shall have kin in prison for the space of twelve 
successive calendar months next before the time of their appli* 
catbn, shall, upon application for that purpose in term time, made 
to some one of his Majesty's coarts at Westminster, to the satis- 
frction of such coort, be forthwith discharged oot of custody as to 
such execution, by the rale or order of such court. The rule 
granted in soch a ease, is it seems a rale met. See 7 Taunt. 37. 
467. See alto the general intohenit acts; and tee 4 Taunt. 460. 
854. 6 Id, 493. 7 Id, 179. The insolvent act, howerer, intended 
to be particularly treated of in this place« is that usually termed 
the <' Lords' Act." 

Proceedingt under ihe Lordi^ Act»'] Any prisoner in execution 

for a sam not exceeding 300/. being desirous of giving up hu 

estate and effects in satisfaction of his debts, may, before the end 

of the term next after he is charged in execution (*ee 4 T. R, 367, 

S Bur. 747. 9 Id, 1809. I B. ^ P. 423), exhibit a petition In 

the court whence the process issued upon which he was taken or 

charged in execution, or to the court into which he shall be re- 

nioveid by habeag corput or charged in custody {see 1 Taunt. 64. 

I B,Sf P. 92), stating the cause of his imprisonment, and setting 

•forth a true account of all the real or personal estate which he or 

any person in trust for him was entitled to, at the time of his pe- 

.titioning and also at the time of his first imprisonment, and of all 

incumbrances and charges (if any) affecting the same, and like- 

.wiie a just and true account of ail securities, deeds, evidences, 

writings, &c. concerning the same and the names and places of 

abode of the witnesses to soch deeds, &c. 32 G. S. c. 28. $ 13. 

£6 G. 3. c. 44. S3 G. 3. r. b. 39 G. 3. c. 50. If he omit to take 

the benefit of tlie act within the time above limited, and shall 

have remained in prison by the space of one year, and shall make 

it appear to the court that his neglect arose from ignorance or 

.nusteke, be shall be allowed the benefit of the act in the same 

manner as if he had applied within the limited time ; 26 G. 3. 

X. 44« §5; which statute has been holden to extend to cases 

where the defendant has omitted to take the benefit of the act in 

.time, owing to tlie misconduct of his agent, 4 T. A. S3 1, or to his 

ignoeance of the plaintitf 's place of abwle. 1 3 East, 190. 

Persons committed on attachments for nonpayment of moiiej 



mwarded by arbitrators, or for nonpayment of costs, and persons 
committed upon writs of eiccmmunicato eajnendo or other process 
for costs in the ecolesiastkal courts, are declared to be wiihin the 
meaning of the above statutes* 'HGOk 3. c. 44. $ d. S3 G. 3. c. 5. 
$4. see 10 fait', 408. 11 Id. 831. So, one in execution on a 
quo uHirrafftoinfomiation, may have the benefit of the act. 4 T. R. 
809. Also, where a defendant was convicted in this court on an 
indictment, and the master of the crown office upon reference 
awarded him to pay so much as costs, and so much as compensa- 
tion -to the prosecutor; the court held that he was entitled to the 
benefit of the act as to these sums. 13 East^ 190. See 4 Bur, 
2148. The defendant in a out tarn action, however, is not so en- 
titled ; S Bur, 1398, 1 W. BL 378 ; nor are crown debtorsy 
26 G. 3. c. 44. $ 7, or persons who have before taken the benefit 
of other insolvent acts. 32 G. 8. c. 28. $ 84. Sm 1 tViis* S3* 
t B. 4 P. 336. 8 SmUh, 84, 85. 3 Id, 51. 7 JSost, 84. 

In order to take the benefit c^ theso* acts, get a copy of causes 
from the cierk ef the papert'of the priion or gaoler ; and ^' the pri^ 
toner he not in the Kin^s Bench prison, there must be an affidavit cf 
having seen the gaoler sign the certificate ; see the form of the afidami, 
7%td, FormSy 4 1 1 . $ 1 1 8. 8 Seilon, 355 . Then write out a scheduie 
if all the real and personal estate, debts, ifc rfthe .prisoner, as ah&ve 
mentioned; see the form, Tidd, Forms, 403. § 108. 2 Seilon, 354. 
ThFs schedule must include every thing that the prisoner could 
sell for his own benefit; 3 T.fi. 681 ; but not property which is 
not legally the subject of sale, suoh as the half pay of an officer^ 
6 T. JR. 68 1. and see 4 T. R, 248,. or offices which are not assign* 
able. Lq/rt, 436. see Id, 349. Next^ write out the petilion ; see 
the form, Tidd, Forms, 4 1 0. $ 1 1 . 2 Seilon, 354. 

You are neart to write out a notice to each rfthe creditors at whose 
suit the defendant is in eiecution, stating the defendarU's intention to 
petition; see the form, Tidd, Forms, 407. $ 107. ^Seilon, 353; and 
at the foot of it write a copy of the schedide above mentionedi. JTtis 
notice and schedule must be signed by the prisoner in the presence of 
a witness, who must make ^davit thereof; see the form, Tidd, 
Forms, 409. § 109. 8 Seilon, 355; Fourteen days at least {see 
4 Bur, 3525. 2 Id. 747) before the petition is to be exhibited, 
one of these notices must be served on each and every creditor at 
whose suit the prisoner is in execution, or upon tlicir exeeutor»>or 
admhiistratorS) or left for them at their usual place d abode ; or, 
in case any creditor cannot be met with, then and not othenn^se 
the notice may be given to or left for his attorney or agent ia&t 
employed in the action*. 38 G. 8. c 28. § 13. Make on offidtxai 
rf the service; see the form, Tidd, Forms, 409. $ 110. 2 SelUm, 
355; and annex it and the other offidavit as to the sigr^ature, io a 
' ^^Py ^ '^ notice. Blank forms of the notices, petition, schedule, 
and affidavits, may be had at the office of the clerk of the rales. 
Iliey ^o not require tobe stamped. The affidavits may be sworn, 
if in town» before a judge ; if in the coontfy, before a commis- 
«louer. 



To ymr petitim, €amex the etpy of eau*e$, md the •ffidamt rftke 
goftler's signtUure when necessary ; alto the tcheduUt and the notice 
and affldamtt above mentioned. Take thete to the clerk (ftke rulet^ 
vko wUl draw up a rute dtrec^ing the prisoner to be brought up, and 
the credUars to appear ^ on a day therem mentUmed; pay him 8#. 6d, 
Serve a copy of the mk upon each (f the creditors and upon the 
marshal or gaoler ; make an qffidamtof the atrxieey (jiee the form, 
Tidd, Fifrms, 411. $ 113. 2 SeUon, 356), and anriex it to the 
ongit$aL ru/e. If the prisoner be in ca&tody above SO miles from 
Westminster Hall, he is to be brought op to the asdzes ; and the 
copies of the rule must, in such a case» be served at least 14 days 
before the commission day. 32 G. 8. c. 38. $ 15. 

If the prisoner is to be iMougbt up to this court, it must be o» 
some Monday or Thursday during term, H, H, 37 G. 3, at half 
past nine o'clock in the morning ; if to the assizes, he is usually 
Wooght up on the last day, after the other business of the assizes- 
is fittbhed. If to be brought up here, the clerk of the rules will 
bring the petition and affidavits into court; if t» the assizes, 
you must previously apply to the clerk of the rules for the peti* 
tion, &c. who -will give them to you upon your furnishing him 
with copies ; then deliver them to the clerk of assize, or other 
officer of the court. When the insolvent appears in court, the 
petition and affidavits are to be read ; and if the creditors or theiir 
attoniies be present, or, in their absence, upon your producing 
Ihe rule and affidavit of service already mentioned, the court aie 
to examine into the matter of tlie petiiioa in a summary way, and 
hear what shall be alleged oti either side fur or against the dis- 
rharge of the insolvent;, and if there be no opposition, or if the 
court judge that the insolvent is entitled to the benefit of the act, 
then, after he has been sworn to the truth of his schedule, they 
shall order him to be discharged, upon his executing an assign- 
ment of his effects, (which is done by a short indorsement on the 
hack of ti e petition), unless the creditor object to his diM:harge» 
asis hereinafter mentioned. 32 G. 3. c. 28* § 13. All objectiona 
to the schedule, for insufficiency in point of form, must be made 
when llie msolveut is brought up thu first time ; Id.; for if he be 
femanded, and brought up a second time, the creditov is allowed 
to object to the schedule, in point of substance only. Barnes, 373. 
If any creditor be not satisfied of the truth of the insolvent's 
oath, and shall either personally^ or (upon proof that he cannot 
personally attend) by his attorney, desire further time to inform 
himself concerning it, the court may remand the prison^^ and 
order him again to be brought up some day within the first week 
of the next following teem, or sooner, if the court shall think fit. 
32 G. S. c. 28. § 13. See 3 Bur. 1393. And if at such second 
day, such creditor do not appear either personally, or by his at-^ 
tomey, or if he appear and shall be nimble to discover any effects 
omitted in the schedule,^ the court shall make a rule to discharge 
the insolvent, upon his executing an assignment as above Tnen>». 
tioocd^ unless the creditor insist on his being detained, and agree 
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in writing to pty hin 3s. 6rf. per week, or, if more than one cre- 
ditor, then 9«. per week each, as lung as the defendant shall re- 
main in execution at their suit ; 3^ G. 3. c. 38. § 1 3. 37 G. 3. 
r. 83. § 3, 4 ; in which case the prisoner must be remanded to 
prison, there to continue in execotion. 

The agreement in writing in this case, is a kind of promissory 
note; seethe form, Tidd, Forms, 412. $ 114. It need not be 
stamped. 7 T. R. 670. Ihe weekly sum must be therein made 
payable every Monday, otherwise the note will be void. 1 Ueug, 
68, 69. It most be made for the payment of 3s. &d. weekly, un- 
less there be two or more actions at the suit of different plaiiitifis« 
who desire to detain the ins(dvent ; in which case each note is to 
be for the weekly sum of 2s. only. If one plaintiff, or one set of 
plaintiffs, have him in execution in two or more actions, one note 
for Ss. 6d. weekly, is soflicient. lidd^ 955. ti. The note must be 
signed by the plaintiff, if in England ; or if not in England, It 
may in that case be signed by his attorney ; 32 G. 2. c. 28. $ 13; 
vaA it most be signed by all the plaintiffs in the cause, 7 T. R. 
156. see Id. 176. 8 Id. 325, unless they be partners. 8 T, B. 
35. If the opposing creditors be a corporation aggregate, the 
note may be under the corporate seal. 1 New Bep. 306. It 
must be delivered to th^ insolvent in open court before the crier 
has made the third proclamation, otherwise the insolvent is not 
bound to receive it; MS. E. 1814; it must be tendered by the 
^toniey, if signed by him; but if signed by the creditor, it mast 
be tendered either by himself personally, or, if he cannot attend^ 
then by his attorney, upon the attorney*s making affidavit of the 
creditc*r*s having signed, and that he witnessed it; and which 
affidavit must be correctly intituled in the cause. 2 Smith^59S. 

We have seen that the court, at the desire of a creditor/^may 
order tlie insolvent to be remanded, and brought up a Becbnd 
time. But in no case will they order him to be brought up m 
third time, either at the request of a creditor, Bamet, 370, o# 
«pmi the application of the insolvent. Also, if the court refuse to 
discharge the prisoner, he can never afterwards, under any ctr* 
enmstances, be brought up again, in order to obtain the benefit of 
lihe act, I H. 1?/: 10 1 . see 8 East, 1 80. 2 5^. 1 1 1 6, even aithoagfa 
the creditors desire it. 1 B. ^ P. 143. 

If a creditor wish, he may, at any time before the prisoner has 
taken the benefit of the act, file interrogatories for his examination. 
93 G. 3. c. 5. $ 5. They are to be filed with the clerk of tbQ 
rales, who will thereupon draw up a rule for the examinatioii of 
the insolvent, and deliver the interrogatories to the master. The 
insolvent is then to be sworn in court, and the master afterwards 
examines him upon the interrogatories; and his examination> being 
signed by him, is delivered together with tlie interrogatories to 
the clerk of the rules, and read by him in court when the insol- 
vent is brought up on a subsequent day for the purpose of being 
discharged. R. E. 36 G. 3. r. 1. 

Tbe weekly sum already mentioned, must be paid regular^ 



e«erj Monday, 30 G, 9. e, 98. $ 3, before tlie gates of the prison 
are finally closed for the night. Where ic was given to the tani- 
key of the felons' side of the prison, after 10 o^dock at night, tiie 
coart held that it was not sufficient ; first, because it was pwd 
after the gates of the prison were ck>sed for tbe night; and 
secondly-, because it should Itave been paid to the tnrnkey of the 
debtors* side of the prison, a payment to the turnkey of the felons* 
side being no payment to a debtor. 5 T, R. 36. The aumej is 
always delivered to the turnkey. See I New Rep, 111. Where 
a French half crown formed part of the money paid, the ooort in 
one case held it to be a good payment, the tirrnkey having made 
nto objection to it at the time he received it ; 5 T. ft, 37. n. ; but 
in a recent case, where a French 6d. was given in part of the 
ds. 6</., the court of Common Pleas discharged the defendant. 
7 Taunt, 7. If any default be made in the payment, the prl^oner^ 
a^on application to the court in term time or to a judge in va- 
cation, may by order of the court or judge be discharged ont of 
custody, upon executing an assignment of his estate and cfiects» 
3a G. 2. c. 28. § 13. The judge's order in this case is final. 
1 Doug, 66, 69. 

Under the compukioe thmte,"] If a person, committed or charged 

in execution for a sum not exceeding '3001, exclusive of osts, shall 

not, within three months after being so committed or charged, 

niak« satisfaction for the same ; any of his creditors, upon giving 

him 20 days' notice in writing of his intention, may requiire him to 

g^ve in a true account in writing, and signed by him, of all his 

real and personal estate, and of all incumbrances affecting the 

same. 32 G. 2. c. 28. $ 16, 17. 26 G. 3. c. 44. § 9. 33 G.3. 

c. 5. $ 3. See the form of the notice, Ttdrf, FaTm$, 41ft. § 1 15. 

If the prisoner be in execution under any process from one of tbe 

courts at Westminster, or removed by Aa6e«j corpta to, or charged 

ia execution in, the prison of such courts the creditor may require 

the prisoner to give in the account above menticaied to sach court, 

within the first seven days of the term next after the expiration of 

the 20 days' notice ; or, if the prisoner be charged in executiCMi hi 

a prison belonging to any other court of record, then to such court, 

at the second court to be held after the expiration of the said 90 

days ; or if the prisoner be in execution in any county or other 

gaol more than 20 miles distant from Westminster Hall or the 

court out of which the process issued, then he is to give in the 

acooimt aforesaid upon oath, at the assizes or great sessions of the 

G«anty to which tbe prison. belongs, which shall be holden next 

alter tbe expiration of the said 90 days' notice. 32 G. 2. c. 28. 

fy 1 6, 17. The notice of course must be framed accordingly. 

' Tbe creditor mast next give a similar ftO days* notice to the 
other creditors, at whose suit the prisoner is " detained or charged 
in cvstody." This notice must be ^ven to the creditors them* 
selves if they can be met with ; if not, to the attorney or atturnie* 
last employed by them in llicir actions, &c, agaiast the prisoner. 
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32 6. 2. e, 28. $ 16, 17. Set iheform of the notice, Tidd, Farms^ 
413.$ 116. 

The creditor most also give a Uke notice to the sheriff or gaoler 
111 whose custody the prisoner is detained, of his intention to have 
the prisoner brought up, and requiring the sheriff^ &c. to bring up 
the prisoner accordingly; which notice must be given 20 dajra 
at least before the time appointed for bringing op the prisoner. 
And thereupon the sheriff, &c. shall, at the costs of such creditcMT, 
cause the prisoner to be brought up to the court aforesaid, a& by 
the notice he shall be required, together with a copy of causes of 
his detainer. 32 G. 2. c. 38. $ 1 6, 17. 

Previously to the prisoner's being brought np, the creditor 
should prepare hb petition; tee the form, Tidd, Ftn-ms, 414. 
$.117; and have affidavits made as to the delivery of the several 
notices above mentioned. 

When the prisoner b brought up, he shall, after the petition 
and affidavits are put in, deliver in open court upon oath, " a full 
true and just account, disclosure, and dbcovery in writing, of the 
whole of his real and personal estate, and of all books, papers, 
writings, and securities relating thereto, and o£ all incumbrances 
then affecting the same, and the respective times when made, to 
the best of lib knowledge end belief, (other than and Except the 
necessary wearing apparel and bedding of such prisoner and his 
family, and tlie necessary toob or instruments of his trade or call- 
iag, not exceeding the value of 102. in the whole); wluch account 
shall be subscribed with the proper name or mark of the prisoner.' 
3.2 G. 2. c. 28. $ 16, 17- 

When the prisoner shall have delivered in the account afore- 
said, his estate and effects shall be assigned by him (by a short 
assignment on the back of tlie account above mentioned) to such 
person as the court shall direct, in trust for the petitioning cre« 
ditor, and for such other of the creditors as will, before the assign* 
raent, by a memorandum in writing and signed by them, consent 
tp the prisoner's being discharged out of custody, and agree to 
accept a proportionable dividend of the estate with the petitioning 
creditor ; and if any surplus remain, after the payment of the 
debts due to the petitioning cre<titor and to the creditors who have 
ounsented to the prisoner's discharge, as aforesaid, and of all rea<- 
souable expenses in getting in the effects, it shall be paid over to» 
the prboner, or to hb executor or administrator. 32 6. 2. c. 28. 
, $ 17. No stamp is requisite for the assignment. Id, 

Upon the assignment, &c. being made to the satisfaction afthe 
court, the prisoner shall be discharged as to all actions against 
him )>y the petitioning creditor, and by such creditors as shall have 
signed the consent aforesaid. 32G. 2. c. 28.$ 17. No stamp 
is requbite for any rule or order made for any such discharge. Id. 

Suhsrquettt proceedings €^mn$t ins€loentsI\ By a discharge under 
the Lords' act, the debtor's person b for ever freed from arrest for 
the same debt; $et Cowp. 22«23. n. 3 W, £(. 992. 1 217. 1 Doug, 
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97. 8 Id. 669. 1 Sh*. 529; even if he sabseaaentlj prombe pej- 
ment, he cannot be arrestol or holden to bail on such subsequent 
promise. MS. M. 1814. 3 M. 4* 5.595. Vol. 1. p. 45. See 
'i Camp. 443. hut tee 1 Doug. 101. n. 8 W. Bl, 724. 7 7. R, 
305. and see 4 7'. R. 823. 3 B. ^ P. 394. The judgment, bow- 
ever, remains in force; and execution may at any time be sued 
out against the debtor's *' lands, tenements, rents, or heredita- 
roents, goods, or chattels," other than and except his wearing 
apparel, tools, &c. to the amount of 10/. as before mentioned. 
32 G. 2. c. 28. $ 20. As to the mode of proceeding in such a 
case, see ante, p. 84. and pott, Ch. 7. $ 2. 

3. Discharge of Pritonen by other Meant, 

A prisoner shall be discharged, upon putting hi and perfecting 
bail, at any time before judgment. See VoL 1. p. 99. 

A prisoner shall also be discharged, when the action is abated'^ 
disoontiniied, or dedded in his fiiTuar. So, if the prisoner settle 
or compromise the debt with the plaintiff, the plaintiff (or more 
properly his attorney) shall gire the defendant a discharge in 
writing; and upon tius being lodged with the marshal or gaoier, 
the prisoner shall be dischar^. Set VoL I. p. 278, 279. 

Also, In a case where the wife of a prisoner became admU 
nistratrix to the plaintiff, the court ordered the defendant to be 
discbarged ; 8 7'. R. 407 ; and the court of Common Pleas have 
gone so &r as to discharge a prisoner in execution* after the plain* 
tiff's death, upoi^ service of a rule nisi upon the next of kin, and 
no cause shewn, it appearing that tlie next of kin did not intend 
to adminuter. 2 New Rep. 240. 



CHAPTER V. 
jictvmt by and against Executors or Administratarsm 



Skct. 1. 

Actions by ExectUors or Administrators. 

Limitation of action,"] Jr the time limited by statute, hare not 
expired before the death of the testator or intestate, the executor 
or admmistrator may bring the action at any time within a yAr 
after the death ; Bui, iV: P. 150; or, if the time limited, have not 
exphred within the year after the death, at any time before' the ex- 
piration of such Ihnited time. And if the executor bring an action, 
and die^ before judgment, his executor may bring a fresh action 
within a reasonable time afterwards. Id* See Cowp. 738« 

Process, ^c."] An executor or administrator, we have seen 
(Vol, Up, 52), may swear to the debt according to his belief; he 
h not obliged to swear positively to it, as he would otherwise be If 
he were not suing in outer droit. It is not necessary, also, that he 
should negative a tender to his testator or intestate. Vol. I. p. "SS, 
Sde thejbrm of an affidavit to hold to bail, by an executor or ad^- 
ministrator, Tidd, Forms, 87. § 55.— 89. § 56. 

Although an executor be an attorney or officer of the court, yet 

he cannot, as executor, sue by attachment of privilege, but must 

sue by original or bill as in ordinary cases. Ante, p. 105. See the 

/»n» of an ac etiam at the suit of an executor, Tidd, Forms, 

26. § 29.— <A« like at the suit of an administrator. Id. § 30. 

Declaration^ ^c] The plmntiff cannot declare as executor, &c. 
upon process sued out in his own right; nor can he declare in his 
own right, upon process sued out as executor. Vol. I. p, 59, 60. 
1 he declaration is filed or delivered, in the same manner as in or- 
dinary cases. 

The subsequent proceedings, together with the verdict, postea, 
judgment, and execution, are also the same as in ordinary cases. 
Sst/**?! 2f «/./«., Tidd. Forms, 327. $ 3, 4.-oy an elegH, 
it.A ^ 7 V'. ^* *° »cire facias by an executor, &c. to rei^e 
a judgment obtained by his testator, &c. see ante, p, 78-82. 

dosts,-] If the verdict be for the plaintiff, he is of course entitled 
to costs, as m ordinary cases. But if the verdict be g^ven for tSe 
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dtfenduit, the plaintiff in sileh case if not liable to coit% 1 X. Aayni, 
486. 1 S. Bl, 52a \ B &:P. 445. 1 TaunL 322, unlen the 
eaute of action accrued after the teaftator'g or intertate'a death* 
7 T. JB. 358. 10 Eattj 293. 5 T. JR. 234. 1 L. Baym. 436, and 
the pUdntiS* might have brought the action in his own right. ST.R* 
234. 4 T. B. 277. 2 £a«*, 395. 898. 2 B.^ P. 255. 

The plaintiff also is not liable to the costs of a nonsuit, unlen 
the action were such that he might have brought it in his own 
Tight; 2 Taunt. 116. 4 T. B. 277. 1 SaUc. 207. 2 Str. 1106. 
1 iS(i£t. 314, 2 L. Baym. 865; nor to costs on judgment as i« 
case of a nonsuiu 2 JBT. ^^ 277. 4 ^ur. 1928. But he is liable 
to the costs of a nonjiross 6 T. B. 654. 3 JSter. 1584; and to 
casts upon a discontinuance^ 2 J^ew Bep. 72, or for not proceed- 
hig to trial according to notice, 1 H.Bl. 217. 3 Bvr, 1585, if he 
have knowingly brought a wrong action, or been guilty of wilful 
^efiiuU^ 1 W.BL^^l, 3J^r.l451; otherwise not. 4 Air. 1927. 



Sect. 2. 

Actions against ExectUors or Administrators, 

, HzscuTOKS and administrators are not within the statutes by 
which courts of conscience have been established ; Dot^g. 263. 
5 T. A 535; and consequently they may be sued in this courts 
however trifling the cause of action may be. Also, it may be 
necessary to remarlc, if the defendant be an attorney or officer of 
the court, yet be is not entitled to liis usual privil^esi wlien thus 
^ed as an executor, &c. Anle^pn 107. 

Process^ ^cJ] Executors or administrators cannot be holden to 
hail, unless in cases where they have promised to pay the debts of 
their testator or intestate, or (under a judge's order) when they 
have been guilty of a devastavit. Vol. I. p. 45. See thejbrm qf 
the affidavit in this latter case, Tidd, Forms, 84. $ 46. 
• The declaration is filed or delivered as in ordinary cases* 

Plea, 4fc.] If the defendant allow judgment to go by default, or 
expressly confess the action, this is deemed a confession of assets, 
and he will be estopped from denying it afterwards in an action on 
the judgment suggesting a. devastavit, I Wils. 25S, but see Hob, 
178. He should therefore take care to plead regularly to the 
action, unless he wish to acknowledge assets. 
. If he plead the general issue or specially, the plea is delivered or 
fUed, as in ordinary cases. The plea oijiene administravit, or ne 
unques executor, &c. when pleaded singly, must be delivered to the 
plaintiff's attorney, and not filed ;. nor need they be signed by 
counsel. VoU I. p. 122. But if the defendant plead the generid 
issue aud j^eite administravit, or any other double plea, he must 
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of course file them inth the dcrk of the papers, as directed t^ol, ts 
/>. .123. If the declaration be intituled generally of the teraiy 
although not filed, &c. or the action commenced until after the first; 
day of it, and the defendant wish, under the pka of plene adminis^ 
travit, to give in evidence an administration of assets upon the first' 
or other day of the term previous to the commencement of the 
action, he should move the court that the plaintiff be obliged to in- 
titule his declaration specially of the day when filed or delivered, 
Hardw. 141, or he may give in proof, at the trial, the time at 
which the action was reaUy commenced. 1 Sid, 432. 

f the defendant plead j^ene administravitj or plene adminisiret' 
vit prtsteTf alone, the plaintiff in his replication may either deny it ; 
or he may confess it, and pray judgment of assets infaJturo upon 
the former plea; or, upon the latter, take judgment presently of 
the assets acknowledged to be in the hands of the defendant, and^ 
of assets injuturo for the residue* In the latter case, the plidntiff 
may sign judgment of assets qitando acciderintj &c (afWr exe« 
cuting a writ of enquiry, when necessary, tee aniey p» 7) j and 
when assets afterwards come to the hands of the executor, he may 
proceed against him by scirejhcias, as directed ante, p* 85. But 
if the defendant plead one of the pleas above mentioned, and also 
the general issue or other plea, if the plsuntiffdeny both in his re* 
plication, the issue is then made up and the parties proceed in Uie 
dr^inary way ; or if the plaintiff add (as he muSt) the simUiter to 
the general issu^ and confess the plea of plene administravU, &c« 
and pray judgment of assets injuturo, &c. as above mentioned, 
then, after entering the replication in the issue, enter an award of 
the venire in this form. ** JBitt because it is uncertain whether 
ike said J, SU will be convicted upon the said issue above joined 
between the parties aforesaid, therefore let judgment be thereupon 
stayed until the trial and determination of the said issue g and m 
Order to try the said issue, let a jury thereupon come," &c. [or 
by original, **itis commanded to the sheriff that he cause to come,** 
&c.] as in ordinary cases. In this latter case, if the plaintiff have 
a verdict, judgment qv>ando, &c is signed, and he proceeds after* 
wards by scirejhcias, as is above mentioned. 

If after pleading and before trial, judgments be recovered against 
the defendant by other creditors, it seems he may plead that matter 
puis darrein continuance, 5 Taunt* 665. 

The verdict is in the affirmative or n^ative of the issue, as in' 
ordinary cases. See the form of the postea for plaintiff upon the- 
jilea of non assumps'tt, Tidd, Forms, 238. § l(X — the like, ujjon 
the plea jjf plene administravit, Id.§lU 

Judgment,"] The ordinary judgment against an executor or ad- 
ministrator is, that the debt, damages, and costs, or the damages 
and costs, shall be levied de bonis testatoris in the hands of the 
defendant, if he have so much thereof in his hands to be admi- 
nistered ; and if not, then the costs to be levied de bonis propriia, 
I Sound. 336. and see 1 Salk, 312, 8 L. JRaym, S70, See tt 



Jlctiant againti E*eeutor$» IS^ 

fim qfthisjudgmeiU, Tidd, Formh SOO. § 49. and tee Id. S(». 
§ 45, a judgment against an executor, where the jyeryjbund OMMete 
(• the amount of part of the debt, and the judgment Ufir the re* 
udue de bonis testatoris guando acciderint ; and see 1 Sound, 
SS6a, 2 Id. 216, 217. 220 (n.) and see other firms rf^judg^ 
ments against executors and administrators^ Tidd, Forms, 273* 
§ i&— 20. 282. § 25^28. 

If an executor plead judgments obtained against liimself, and 
ai^ <me or more of tliem be avoided by the defendant*8 pleading, 
the plaintiff shall have judgment against the executor de bonis pro^ 
j*riis. 1 Sound. 337 a (n.). But if he had pleaded judgments ob« 
tained against the testator, and that he had not sufficient to satisfy 
them or any of them ; if any one or more of the judgments be 
ftToided, still there ought not to be a general judgment against the 
execator, or at least not until so many of the judgments are avoided 
aste leave assets in the executor's hands. Id. but see several 
eases dted there to the contrary. 

If the defendant plead ne ungues executor or administrator, 
and it be found against him, the judgment is de bonis testatoris si 
§;e. et si non^ ^c de bonis proprOs* Bro. Executors, 34. 1 Ro, 
Mr. 930. C. pi. 2. 8. 933. pL 15. Co. Ent. 145. b. Cro. Jac. 648. 
672. Went. Ex. 184 — 186. 2 Toums. 69.pl. 33. 1 Sound. 336.6. 

In an action against an executor or administrator, suggesting a 
devastavit, the judgment against the defendant shall be de bants 
propriis. 1 Sound. 336. c. (n. 1.) But where the action is brought 
against the executor of an executor, 8^ggesting a devastavit by the 
fonner executor, the judgment against the defendant will be de 
bonis testatoris. 1 Sound. 219. e. {n.\ 

Where an executor or administrator is charged as assignee, the 
judgment is of course de bonis propriis. 1 Soli, 309> 1 L. Baym. 
553. 

As to the judgment of assets, quondo, &c. it has already been 

sufficiently treated of, ante, p. 132. See the form in assumpsitf 

Tidd, Forms, 274. § 19^— the like after judgment debts shcdl be 

satisfied. Id. 275. $ 19. a. — the like in debt. Id. 283. § 26^--of 

judgment nf assets acknovdedged in part, and of assets injvturo 

fir the residue, on plea ofplene adiMnistravit jrrater in nssumjj" 

sit. Id. 276. § 20.-^Ae like in debt, Id. 283. § 27 nf judgment 

in assumpsit, of assets infiUuro as against one qftwo executors 
who pleaded plene administravit, and judgment de bonis testatoris 
against the other executor who (Mowed judgment to go bydefitdt. 
Id, 277. § 20. a. — the like in debt against three executors, where 
one pleaded plene administravit prieter, another plene admimstra" 
vit, and the third let judgment go by default. Id, 284. § 28. 

The judgment on demurrer, on issue of ntU tiel record, by con* 
fession or nil dicil, is interlocutory or final, as in other cases. If 
interlocutory, it is the same as in ordinary cases; after which, 
follow the award of the enquiry, return, and final judgment, as 
stated ante, p. 26. The final judgment is the same as that upon 
verdict above mentioned. See the firm of judgement in assumpsit. 
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%ipon a eognovii by an execuior or administrator, Tidd, JFormr, 
273. § IS.-^be like in debt on bond, Id, 282.$ 25. and see the 
Jbrm ^judgment by nil dicit, Id, 257. j 8. 

CoslsJ] If there be a verdict for the defendant* he is entitled to 
costa as in ordinary cases. So, if one of several issues be found 
for him, — as if he plead the general issue and plena adminitfravilt 
and issue be taken on both, and the issue on plene administravit 
be found for him, and the other issue against him,— he is entitled 
to costs. 1 Bam, ^ Aid. 254. 

If the defendant plead ^//ene administravit, or plene adnUmstra" 
mt prater^ only, and the plaintiff Uke judgment of assets injutura, 
the defendant is not liable to costs ; but if be also have pleaded the 
general issue, and have thus forced the plaintiff to go to trial, the 
pUinti^ if he have a verdict on the general issue, will be entiiled 
to costs, although he confessed the plene administravit aad 
prayed judgment of assets injiuuro, 12 £ast, 232. In a mora 
leoent case, however, undei; the same circumstances, but where the 
plaintilff neglected to pray judgment of assets injuturo, the court 
of Common Fleas held that the defendant was entitled to the 
postea and his costs. 4 Taunt, 135. 

If an executor or administrator plead. a false plea, he is liable to 
costs, it seems, de bonis propriis. See 3 JBur.1368, 1 JT. -Bi. 400. 
In all other cases where an executor is liable to costs, they, are to 
be levied de bonis propriis, if there be not goods sufficient o£ the 
testator to satisfy them. Ante, p. 132. 

] Execution,"] The usual writ of execution agunst an executor ot 
administrator, is a Jieri Jacias de bonis testatoris or intestato^ 
ris; see the form, Tidd, JForm*, 328. § 6. 332. § 11.— <Ae /*», 
upon a judgment against the testator or intestate. Id* 328. § 5. 
But if the sheriff return to this writ nulla bona testatoris nee pro^ 
pria, and a devastavit, {see the Jbrm of such a return, Tidd, JFcrms^ 
340. § 36.), the plaintiff may immediately sue out z. fieri Jacias de 
bonis propriis, {Xhct. Plac. 169. and see thejorm, Tidd, Forms, 
055. § 57, 58), or an elegit (1 Cromp. 346. 3 Bi. Com. 414), or 
a capias ad sati,Jaciendum (2 H, 6, 12. Bra. Executors, 12)« 
against the property or person of the executor or administrator, in 
as full a manner as in an action against him in his own right* 
See thejorm of the ca, sa, Tidd, Forms, 403. § 108, 104. and see 
a Jorm <J* the entry (J a return <J devastavit to a fieri facias, 
auHird offinja. de bonis propriis, return of part levied, and award 
^ca. sa.for residue, Tidd, Forms, 404. $ 105. and see Bast. 
323.6. 326,a,pL6. 

You cannot, however, sue out these writs of execution against 
the property or person of the executor or administrator, upon a 
judgment de bonis testatoris (which is the only one here intended), 
unl^ the sheriff have returned a devastavit. Therefore, if the 
sheriff return nulla bona merely, (see theftrm ^ such return, 
Tidd, Forms, 340, $ 35), the plainti£^ if he can prove a devastavitt 
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miy dtfaer proceed by action of dd>t upon the judgment, luggesdng 
a devastavit, — or he may sue out a scire Jieri enquiry, conunandiiig 
the sheriff that, in case there shall be no goods of the testator re- 
maining in the hands of the executor, he shall summon a Jury to 
enquire if the defendant have wasted the goods of the testator ; and 
if a devastavit be found, that he shall warn the defendant that he be 
in court upon a day mentioned, to shew cause why the plaintilT 
should not have vl fieri Jhciasde borus proprits against him. See 
the firm, Tidd, Forms, 463, § 47.—ofthe return to it. Id. 4«7. 
$ 68. — and ^ the inquisition. Id. § 69. and see 1 Saund, 219. 
ln.9,)303, 2 Str,e3l,2L. Baym. 1395. and see aift. 669-^^71: 
LU. EnU 664 — 666. The same notice must be given of executing 
a sctfv fieri enquiry^ as in the case of a common writ of eoquiiy. 
1 Str. 235. 623, 2. X. Raym, 1383. As no costs, however, are 
iecoverd>le in this proceeding by scire fieri enquiry^ unless the 
exeentor appear and plead to it, it is seldom adopted ; but the usHal 
remedy is by action of debt on the judgment^su^estinga^fteaslo- 
vt^, as above mentioned. 2 Sound, 21 9. a. See more partictdarfy 
at to these ttoo modes of proceeding, and wAal shall be evidence ^ 
a demmtamt, 2 Saund. i\ 9. («. 8.) 

The proceedings upon a writ df error by or against exeeutots, 
will be found under the title *' Error," in the first Volume. Aa to 
scire facias to revive a judgment against an executor or adminis* 
trator, see ante, p, 78 — 82 ; and as to scire facias^ upon a judgment 
of assets quande, &e. tee ante, p, 85. 



CHAPTER VI. 
Actiom against an Heir on the JBond of his Ancettor, 

. An hdr is compellable to pay the bond and Judgment debts of 
liis ancestor, to the extent of the assets which have come to him by 
descent. As to what Is to be considered assets by descent, see 2 Saund* 
8. d, ^^ Even if he alien the property which has descended to 
hin, before action brought, he is still liable to the extent of the va- 
lue of the property so descended. S ^ 4 W,^ M. c, 5. § 5. The 
debt is also so hr considered the debt of the heifi that he is sued in 
the debet and deUnet^ and not in the detinet only* 

process ^e.'\ Tbe^Asuhiit ttanot beholden to bail ; see Vol, 1 . 
p, 45 ; and xsy JU M, M C*^ r. 3, no clause of ac etiam shidl be 
inserted in any Wfk-«i"pre6ept against him* Vol* 1 . p, 309* 

As to the declaialloi^«se S Sound* 7.c/. tt is filed or deUrered, 
as in or^naiy 



Ftea, f^l If te defendKnt be under age at the time of the ae« 
tion, instead of pleading, be may pray that the parol may demur 
until he shall be of full age. See theform, 1 Went. 43. 2 Odtttf, 
Plead. 

But if the defendant plead, then, besides the defences which the 
ancestor might hare set up to the action, he may plead that he is 
not heir; or that he has paid other bond or judgment creditors^ to 
the full extent of the value of the lands descend^, before the com- 
mencement of the action; 1 Sir. 66S ; or that he retains, in order 
to pay judgment debts; or that he retains, to pay bis own bond or 
judgment debt; or that be has nothing by descent; or that he has 
nothing by descent excepting a reversion expectant on the life of 
another, in which case the plaintiff may take judgment of assets 
quando acciderint, Dy.STS. b. Carth, 129. 2 X. Ra^fm. 784. 
Lib, Plac. 208. />{. 218, and afterwards proceed by scire fateias 
when the estate has come into possession, as directed an/e, p.. 85 ; 
but if the reversion were expectant on an estate for years, the de- 
fendant should confess assets in possession to the amount of the 
value of reversion* 2 Sound, 7. c. The defendant cannot plead 
that there is an executor, who has assets ; for the obligee may, at 
his election, sue either the heir or executor* £ro, Abr, Assets per 
Discent, SS« Tlo^ttd, 439. b. Dy. 204. b* 3 Lev, 139. 8 Aik, 426. 
1 P, Wms. 203. The plea of riens per discent, and most other 
pleas by an heir, we have seen ( Vol, 1. p, 122), must be delivered 
to the plaintiff's attorney, and not filed with the clerk of the papers ; 
nor need they be signed by counsel. 
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If die ddendafit do not plead Wpiujwr daceiU, or some plea de- 
nying the plaintiff's cause of actioiiy be must confess the action, 
«nd shew the certainty of the assets ; Plowd. 440. 3 Bo. Abr. 71. 
lAr.665. BaU.Era.l72,K 173.a. Xt6.P;ac. 173. 174; for if 
issue be taken on the quantity of assets* and it be found that the heir 
has other lands by descent ; 7 Mod. 44 ; or if the defendant plead 
a fact which he knows to be falser and it be found against him (as, 
when he pleads rientper diseenit and it isfoond that he has received 
something, hqwerer smaU, or insufficient to discharge the debt) : 
Htwd. 44a 2 Leon. 11. S Mo. JEbr.lQ. C. pL 2. Dy, 149. 
W, Jon. 87 <: the plaint^ wifl he entitled to a general judgment 
and execution for the debt, damages, a^ costs against the defend- 
as^ in the same maimer as if it were for his own debt. And the kw 
is the same, where the heir j^eads payment by a co-obligor, Carik, 
98, Comb. 163, or pleads a bad plea. 3 L. Ba^ni. 783, 1 Salk. 354. 
7 Mid. 40. But in such cases, if the plea be honest and fur, and 
the defect arise merely from mispleading, the court will allow the 
defendant to amend it. 3 Saund% 73. (. The plea of non est fac" 
turn, however, is an exertion to the above rule; for if it be found 
falser still the judgment shall be of the lands descended, only. 
Cro. Car, 437. 

If the defendant plead rkm per ductnt at the time of the writ 
purchased or bill filed, the .|daiotiff may reply that the defendant 
had lands, &c. from his ancestor before the original writ purchased, 
&C.; and if issue be thereon joined, and found for the plaintifl^ the 
jury shall th^i enquire of the value of the lands, &c. so descended 
and the plaintiff shall have judgment of them. 3 4* ^ W.^ M. 
c. 5. $ 6. But if the plaintiff have judgment by con&ssion (with- 
out confessing the assets), or on demurrer or nil dicUf it shall be 
for the debt and damages, without any enquiry of the value t>f the 
lands descended. Id* and see Carth. 354, Comb, 344. 5 Mod. 119. 
122, 133. 10 Mod. 18, 19. and see the form of the replication^ 
2 Savind. 8. a. Or, instead of replying in this manner, the plain- 
tiff may take issue on the plea ofriensperdiscent^ and if be have a 
verdict, he may have a general judgment at common law, as above 
mentioned. Barnes, 444. 

The issue is made up, and the subsequent proceedings to judg- 
ment are the same, as in ordinary cases. 

JydgmerU,'] If the defendant have pleaded non est factum^ or 
have confessed the action and shewn with certainty the assets de- 
scended, the judgment is special, that the plaintiff recover his debt, 
damages and costs, to be levied of the lands descended; 2 Saund. 
7. a.<^ (n.) See the form^ Tidd, Forms, 302. $ 46; but if be 
have pleaded riens per discent, uid it be found against him ; or 
judement be given against him on demurrer, or by default, nil 
di3^ or by confession (without shewing the assets in certain), or 
upon any other matter or ground whatsoever : the judgment may 
be general, in the same manner as if the action had been brought 
against the defendant for his own debt ; 3 Sound. 7. ab. (n.) ; or 

VOL. Ill B 
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it mty be special, as above itieotioiie^ at the opden of tlie fHaititif^ 
if he think it more advantageous than the general judmaetO. 
d Saund, 7. e. Also, if tho plidntiff shew that the heir has ilrMy 
. received profits from the estate to the amount of the debt, and thie 
defendant do not deny it, he may have a general judgment tfnd 
execution presently. D^, 344^ b. 

If the heir have afiened the lands previously to iAte suiag out tft 
the writ, he is expressly tendered liable for the specialty debts f/£ 
his ancestor, to the amount of the lands aliened, by stat. 3^4 
W, j- M, c, 5. § 5. If ih such a case he plead riens per digeent 
at the time of the writ purchased, and the plaintiff reply asfleto be- 
fore the writ purchased, the jury shall find &e Value of die Uyttis^ 
and the plaintiff can have judgment only to that eittent^ S^ ^ 4 
W,^M*c, 14. $ 6, and not a general judgment against' fhe MJr 
as at common law ; Garths 354, Cbm*. 344^ 5 Mod^ 119u 1-^, 
193. fi Sound, 8. (fi.) $ or the plaintifiS instead ef replying aeoeid'- 
Ing to the statute, may take issne on the plea idriemper dasctfiii; 
and, if found ibr him, may have judgment either geaeral or apeekd, 
as before mentioned. BameSf 444. 2 SaHmd, S^a, Bui ri^ugk 
*the defendant have not aKen^ the kndi» the plaintiff wasy, ^ he 
wish, reply according to the statute^ and have judgment aec^p^ 
ingly ; 3 Sound. 6, (ii.) ; and this, perhaps^ would be the more 
faS* and eqmtable mode of proceediag. 

Esicuiwt.'] We have just seen Uiflt Ihe judgi9«it for jOitf iftHT 
is general or speeidL If it be general, the platntiff may ave out a 
JUrifaciaSt elegit, or ca, sa^ as in ordinary oases, and as if the 
action were agiuntBt )he defendadit in his own right. But if the 
judgment be special, that the debt-be le^ed of the lands d ee cea ded^ 
the plaintiff in such a case must sue out a Mgecui writ in nature of 
an extent, commandmg the sheriff to enquire- by a jury of dielanda 
descended, and to ddivcr them to the plaintil^ to hold until the 
debt, &c. be thereof fully levied. See thejbm, Tidd, I'ormi, 890. 
$ 86. It seems, also, that the plaintifil upon a general judgment, 
tatty have this special writ, if he prefer it fo the ffeneral inhs of 
execution, upon suggesting that the heir has pftrtieular la»d« by 
descent, and praying execution of the whole of them. IF. Joti, 87. 
2 Mo. dbr. 71. 72. D.pLS. See the firm tf the itnrU m euek a 
c«tf, 2Ydd, Jbrms, 891. § 87. 

What has now been stated has of course reference oxAy i/b ac» 
tions against the heir ; if the action were against the aneeetor, Mid 
the judgment revived hy scire faeiae against the heir aad te w e- 
tenants, ihe execution is by elegU, See VoL 1. /». 971. At to 
scire faeka to revive a judgment against an heir and terreteoiBts^ 
see ontet p. 81 ; and as to teirejfikoias on a judgment of aaaeCs 
quandOf 4;e. see ante, p* 85. 

Action against devisee.'] An action fa maintainable against a 
devisee, and is proceeded in, in tiie* same manner and unde¥ the 
same circumstances, as an action against an heir* See 3 A 4 
ir.f 3f.c.l4.$9,3,7. 



CHAPTER Vn. 

Aetiom by and against Sankrupis or their Assignea* 
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Foft any debt due to the baalmipty and for injuries io bis pro* 
jpeily, previous to his bankruptcy, the action must of course be 
tommenced in the names of his assignees. But if the action b^ 
ah«ady commenced by the banlmipt before his bankruptcy, the 
assignees must proceed' in lus name to judgment, final (2 IPiKi. 372) 
or, ft seems, mterlocutory (1 T. JR. 469}, before they can make 
fliemse^ves parties to the record. So, if error be brought by or 
against a tradier who afterwards becomes bankrupt pending the writ, 
the assignees must proceed in his name to judgment. To/. 1. 
p. 217. 1 T. JR- 463. The assignees, however, iSbould sue out a 
$eirefhcia$tQ revive the juiigment and make themselves parties to 
the record, before they sue out execution* jhUe,p. 83. 

Process, ^.] As to the affidavit to hold to bul by assignees of 
alModrmpt, see Vol. I.|i.52. 55. and see thejbrm, Tidd, Forms* 
96. $ 52—54. 

The process, &c. ai« the same as in ordmary cases. See the 
form tfan ac etiam, in an aaion by assignees, Tidd, Forms, 26, 
*SI. 

Deciaration, ^eA The declaration and other pleadings in the 
cause are filed or delivered as in ordinary cases. 

In actions by assignees, ** the commission of bankruptcy, an^ 
theprocee^gs of the commissioners under the same, shall be evi-* 
dence to be received of the petitioning creditor*s debt, and of the 
trading and banlmjptcy of such bankrupt," unless the defendant 
**tttor htfore the ^ime of his pleading** shall give notice to such 
assignee that be intends to dispute such matters or any of them. 
49 G. 3. c. 121. $ 12. Seel Stark. 328. Serving tiiis notice on 
the attdiniey of the assignees, is sufficient ; but a delivery of it to 
a maid servant at the house of the assignee^ is not. 3 Taunt, SS6* 
At the trial, the defendant may prove the service of the notice^ be- 
fore the plaintiff has entered upon his evidence. 2 Camp, 324. 

i^osts."] The costs are the same as in ordinaiy cases; excepting 

ai2 



1 40 Actions against Bankrupts or their Assignees. 

that by 49 (?.3. c. 121. $ 12, if. the notice above mentioned he 
•enred, and the matters so disputed be proved or admitted at the 
trial, the Judge may, if he see fit, grant a certificate thereof; and 
the assignee shall thereupon be entitled to such costs (to be taxed) 
as were occasioned by such no^ce, to be deducted from the costs, 
&c. of the other party, should he obtain a verdict. 



Sect. 2. 
Actions against Bankrupts or their Assignees. 

As to proceedings against members of Parliament, subject t9 
the bankrupt laws, see ante, p. 96. 

Process, j-c] As to the cases in which a bankrupt can be holden 
to bail, and under what circumstances be is privil^^ from arrest, 
see VoU l.p.43. 70. In actions against assignees, you must pro- 
teed by nonbailable {process. If bail have been put in for a de- 
fendant, and he afterwards become a bankrupt and obtain his cer- 
tificate before the bail are fixed, the bail will be thereby discharged; 
and an exoneretur may be entered on the bail-piece, upon appli- 
cation to the court, or to a Judge in vacation. Vol. 1. p. 282, 283. 

The declaration is of course filed or delivered,' as in ordinary 
cases. 

iKea, j-c] The general plea of bankruptcy need not be rigned 
by counsel, and must be delivered to the plaintiff's attorney |md 
not filed. Vol. 1. p. 122. But when the bankruptcy and certificate 
are pleaded specially, the plea must be signed by counsel, and filed 
with the clerk of the papers. 

If one of several' defendants plead liankruptcy, the plaintifTmay ' 
enter a nolle prosequi as to him, and proceed against the others, 
1 Wils. 89, whether the action be upon contract or in tort 

In actions against assignees, if the plaintiff intend to dispute the 
petitioning creditor's debt, the trading or bankruptcy, he must 
** before issue joined** give notice to the defendants of such his 
intention ; otherwise the commission, and the proceedings of the 
commissioners under the same, shall be sufficient evidence of the 
faets above mentioned. 49 G. 3. c. 121. $ 12. Servica of this 
notice, at the time of delivering the issue> will not be sufl&cient. 
4 Cam}). 207. 

The issue is made up, and the other proceedbgs to Judgment are 
the same, as in ordinary cases. 

Judgment.'] The Judgment is the same as in ordinary cases; 
with the following exception : if the action be against a trader, who, 
previously to the present bankruptcy, had been a bankrupt, or bad 
taken the benefit of an insolvent act, or compounded with hif ere- 
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iBtors, (in which case his future effects are liable^ if he have not 
paid 15s. in the pound under the present commission, 5 G, 2. e. 3. 
y 9); if judgment be obtained againsf him before his certificate is 
sgned and aUctwed, it is a general judgment as in ordinary cases; 
but if the judgment' be obtained ^er the allowance of the certifi- 
cate^ it may be' special against his future estate and efiects, except- 
ing *<^the t6ob of trade, necessary household goods and fiimiture, 
and necessary wearing appard of such bankrupt, his wife and 
children." See 5 G. 2. c. 3. § 9. 1 Doug. 46. 2 Saund. 12 g, 
5 T. R, 287. In the same manner, if a defendant before judg. 
ment take the benefit of the Lords' act, the judgment may be spe- 
cial against his future efi^ts. See the firm of such a judgtnentf 
Tidd, Forms, 279. § 21. 

If the plaintiff obtain judgment previously to the bankruptcy of 
the defendant, such judgment ceases to be a lien upon the de- 
fendant's lands after the bankruptcy; for by 21 J, 1. c. 19. § 9, all 
the cre^hon «f a bankrupt shall be equally paid, unless there be a 
mortgage. 1 P. Wins* 739. 

Execution.'] As to a ca, sa, against a bankrupt, and his privi- 
lege from arrest, see Vol, 1. p. 277. 70. 43. As to a fi^Ja* see 
VoL 1. p. 269. And as to an elegit, it is clear, from what has just 
now been said, that a judgment obtained even before the bank- 
ruptcy of a defendant, cannot be executed after it, upon lands in his 
seisin at the time of the bankruptcy. But if he had sold the lands 
previously to his bankruptcy and aher the signing of the judgment, 
the plaintiff might still extend them under an elegit, Tidd, 835. 

If the defendant have been twice a bankrupt, as above mentioned, 
and have not paid 15s, in the pound under his second commission ; 
if the plaintiff know of any efifects or lands belonging to him, he 
may seize them under Afi.Ja, or elegit, and sell or extend them in 
satisfaction of his judgment ; and the same, where the defendant 
has been dischargeid under the Lords* act Vide supra. But in 
such cases, if the judgment be general, and not special against 
future effects, a special execution cannot be sued out against such 
future effects, without first suing out Sl scire facias. See ante, 
p, 83. Yet where 2^ general execution was sued out in such a case^ 
the court of Common Pleas refused to set it aside. 3 J9. ^ P. 1 85. 
Seethejhrm of a fieri facias against the goods, ^c. of a defendant 
discharged under an insolvent act, and a ca, sa, for the costs of 
the scire facias, ^c, Tidd, Forms, 335. § 23. 

If a bankrupt be in custody in execution, and obtain his certifi- 
cate he may be discharged upon application to the court wherein 
judgment was obtained, or to a judge at chambers. 5 G, 2. c, 30. 
$ 13. 5^6 1 T. 12.361. and see Vol, I, p. 277. 44. and the cases 
there cited. For this purpose, take out a summons before a judge, 
and after that (if not attended) a second and a third summons ; 
and upon producing the certificate, and an affidavit that the debt 
accrued b^ore the bankruptcy, and that the certificate had been 
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obtamed wtikmUfiand, the judge wSt make an order Jar the de* 
Jhtdani^e di$dun%e. And before the bankrupt has obtained lua 
certificate^ a creditor at vhoae suit he is in custody cannot prove 
his debt under the conunissioiv until he have first vdmquished his 
action against the dditor, and alMienefit wfaaterer finom the same. 
49 6.3. c 124. $ 14k amd $ee 4 Taunt. 63U 2 Taunt. 181. 
Nor can a creditor, who has taken his debtor in eKecation» sue cut 
a commission of bankrupt against him for the same dobt 8 2*« & 
123. iSte 1 S. f P. 302. 



CHAPTER Vni. 

ActiMshy and against Infanit, 



Sbct* 1« 

Actum hy Infants* 

Preeeif.] ThB proceaiis the same as in ordinary caMS. aad majr 
ie sied oat in the name of the in&nt before any prochein amy or 
§Q«idiBn IS appointed. 

Proehdn amy, ^.] An infant cannot prosecute an action either 
in.|)efiOn .or b^ Attorney ; fwd therefore it is that he cannot sue 
asapiiijiJDniier on a penal statute; Say. bO; for an informer must 
eihibd hb-s»lt in proper person,- and prosecute it either in person 
or bj attorney. 18 EL c. 5. But he m^ sue either by pry 
cheimamy^ (sUU* Westsn* 1. c. 48. YTeMm^S. c. 1^), or by guardian; 
8 Jsm. S6 1 ; luualiy t the former. If he sue by attorney, althou^ 
tUs caoaot now be assigned as error, ^1 J. 1. «. 13* $ 2- 4 ^ 5 4^ 
ft 16. $ 9» yet the defendant may plead it in abatement ; 8 Ssuiu/. 
913' (Bft^); or. if he sue in person* perhaps it wooid bse error* 
Iliere b one exeeptwn, however, to this, namely, where several 
etecnfion-are plaintifis, and one of them is an i^ant; in such a 
eriie all the plaintiffs may sue by attorney, and those who are of 
•a^s may appoint the attorney for themselves and for the infitnt* 
lRhAbr.^9.pl,3, Cro. El. ti7S. 2Sauti<^.213(n. 6). 2 5<r.783. 

So, in cjectmoit, if: the lesscHr of plaintiff be an iufiint, the de- 
$asd»Sit, titer pleading, may move to stay prooeedmgs, until a 
guardian be appointed for the infant, in order to answer costs* 
2 Sir. 694. 933. Barnes, 283, provided the plaintiff be not a real 
jmd> substantial person. Owp. 128. 

If an. infant sue by guardian, the guardian, it seems* must have 
a wamnt ; if byjwocftein amy, a warrant is unnecessary.; but both 
gBUfdlati afldpryd^m any must be admitted by the court. F, N. J3. 
63. J. 2 hut. 2CiU 3 Mod, 236. Civ. Car. 86. I^t the person in* 
tended as prochem amy or guardian, (being some friend of the 
ioiiBnt, who; is willing to prbsectite. the action for him)j attetid tvith 
tke^isfamt before ajt^gc at ehambers, who mU. accordingly make an 
mder to the clerk if tSs. mUs to draw up the rvie. Pc^ ihejudge*s 
elerk l^s. Draso up the tulei toiih the clerk of the rules; pay 7s. 6d.; 
see the form of tke rtUd Tidd, Forms, 1 6^ $ 1 0, Arniex a, copy of it 
to your declaration, b^ore you deliver it* The admi^MOff may b« 



genenl, to prasecate all actions, &c. for the infant 1 Str. 304. 
See the form aftheruU m nuh a aue, Tidd^ Forms, 18. $ 12. U 
the fnrachem amy or guardian and infant cannot attend, write out a 
petitwn on 2t. 6d, stamped paper, to be signed by the iifant, pray' 
ingto be admitted to prosecuU, j^c.by A.'B.; see the form^ Tidd, 
Forms, 16. $ 7. 2 &ttm, €6 ; ami at the foot of it, write a amtetU, 
to be signed 6v t&e prockdn amy, ifc; see theform^ Tidd, Fltrms, 
17. $S. 8 Selim, 67; and lastly, make on affida/nt if the tigmng of 
the petiUon and consent, on a 2s. 6d. stamp; seethe form, 2kU» 
Forms,n,i9. ^ SelLm,61' Let these be presented to the judge at 
chambers f who wM thereupon grant his fiat or order, and you pro- 
ceed to draw up the rule, 4[C, as is above mentioned. 

The infant cannot afterwards remove his guardian, nor can he 
disavow the action of hbprocftem amy; F» N, B. 63. K; hat he 
may have a writ ont of chancery to remove him, or (which b 
more nsoal) he may make an applicBtion to this court ior that 
purpose. F. N. B. 6S. K. Cro. Cor. 161. If the guardian or 
prachein amy be removed pending the suit, an entry thereof it 
seems, should be made upon the roIL 4 Ts^mt, 165^ 

Declaration, l^e.] In the eommeBoement of the declaration, it is 
stated that the pbintiff is an in&nt, and that he sues by A. B. 
who is admitted by the court to prosecute for him as hu next 
friend, &c. ; see the form, Tidd, Forms, 141. $ 3. If it do not state 
that the prochein amy is admitted by tiie court, it is error ; k Leo* 
S94 ; bat if it be stated in the decwratlon, the want of an entnr 
of it on the roll will not be error, 4 Co, 53. b. 54. a. 1 Std. 173, 
and the court, if in fact there be sudi an admission, will allow it 
to be entered on the record at any time. Oro. Cor. 96. Hutton, 
92. 1 Leo. S24. The declaration in other respects b the same, 
and is delivered or filed as in ordinary cases. A copy of the rule 
of admission b delivered with it, as above directed ; for until the 
rule be served, the defendant b not compellable to plead. S Sel^ 
km, <66. 

The other proceedings in the cause are the same as in ordinary 
cases. The guardian (1 Str. 506) or prochetn amy (3 Id. 1026), 
cannot be a witness. See 1 Str, 506. 

Costs.'] If the defendant be entitled to costs, he may proceed 
for them by attachment agidnst the prochein amy or guardian; 
1 Str. 548. Barnes, 1S8. Co. Pr. C. B, 32; or it seems he may 
sue out execution, even a ca. so., against the in&nt himself, whe« 
ther he have saed by prochein amy^ &c. 2 Str, 1317, or not. 
13 East, 6, 

If the defendant wbh to know the place of residence of thepro- 
chein amy or guardian, he may oblige the plaintiff to give him 
notice of it, by applicatbn to the court or to a judge at chambers, 
for that purpose ; 1 Wils, 346 ; and if the prochein amy or guar* 
dian be not a responsible person, the court will order the appoint* 
' ment of some other in hb stead. S Str» 708, 
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Sect. 2. 

Actions against Infants, 

• Process, ifc."] An infant should not be holden to bait for any 
debt or o^er matter, where the plea of infancy would be a legal 
bar to the action. If bolden to bail, however, the court, it should 
seem, would not discharge him on filiog common bail, but would 
put him to plead his infancy. 1 B.6; P, 480. Vol. 1 . p. 46. 

An infuit may be outlawed, if above the age of twelve years; 
Co. Lit. 1 23. a ', or even under that age, if a female. 

The declaration is of course the same, and is filed or delivered 
10 the same numner, as In other cases. 

Appearaneef 4^.] An infant can appear and defend by guardian 
onlyy and not in person or by attorney. Co. IAt» 1 35. b. 2 Inst, 
261. 8 Sir, 784. If he appear by attorney, (excepting in eject- 
ment, 1 Str, 25) it is error ; Vol.U p. 246. 1 Ro. Abr. 287. pi, 1, f. 
747. p2. 13. Cro. £/. 569. Mo&r, 460. 2 Uon. 189. 8 Co. 58. b, 
9 Co. 30. b. W. Jon. 423; and the same, where several defendants 
appear by attorney, and one of them is an infant, Cro. Jac. 289. 
303. 1 Ro. Abr. 116. pL 9. AUeyn, 74. 1 Lev. 294. 1 L, Raynu 
600* even although they be sued as executors. 2 Str. 783. See 
the form of an assignment of this for error, Tidd, Forms, 525. § 30. 
—and qfrepUcatian thereto. Id. 526. § 31. — and as to the certiorari 
to cert^y the admxssien, see IM, Ent, 555, jr. 2 L, Raym, 1476. 
1 WiU. 85. 

If the defendant appear by attorney, and the plaintiff happen 
to know that he Is an infant, the court upon application will order 
the appearance to be set a»de, and that the defendant appear by 
guardian. 7 Taunt. 488. Borneo, 41 8. And this, it seems, may 
be done at any time before judgment. See 9 WiU. 50. Barnes, 413. 

Common bail cannot be filed for the defendant by the plaintiiF; 
Tidd, 75; and therefore, when the defendant in nonbailable 
actions neglects to file common bail, &c., a judge, upon application 
and without summons, will make an order '* That uuless the infant 
appear within six days after personal service of the order, the 
plaintiff may assign John Doe for his guardfan, and file common 
bell for. the defendant f' and upon affidavit of the service of this 
order, and shewing the original, the judge will make the order 
absolute. An admission is then drawn up, &c. and common bail 
filed, &CC as in ordinary cases. % Sellon, 68. Sf e 2 Str. 1076. 

The guardian (being some friend of the infant, willing to defend 
the action for him) is appointed in the same manner as is men- 
tioned in the last section. See the form of the rule, Tidd, Forms, 
18* $ 11* — the like, of a general admission to prosecute and defend 
all actions, ^c. Id. 18. $ 12. As to the removal of the guardian, see 
ante^ p. 144. 

If an attorney have undertaken to appear for an infant, be must 
appear for him by guardian. 1 Str, 445. 1 14. See VoL l.p. 22. 

05 
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Belbre yoa deliver or file the pie*, anneK a copy of the mlefbr 
tlie iiliiiOTinn of the guardiaii, to it We hare seen (ante, p. 136) 
that in an action ag&it an in&nt on the bend of his ancestor, he 
naj pray that the parol may demur until he shall be of age. Bat 
if judgment be glren that the parol denmr, and error be brought 
on tiiat judgment, the defendant cannot plead his nonage in the 
court of error, and a«in pmy the parol to demur. VeL 1. p. 239* 

The other preeeeoogs are the same as ia ordinary cases. 

CoKf.] An infant defendant is liable for costs, although t 
guardian have been appointed. S Str. 1917. Dy. 104. 

JEkeentfwi,<fc.] The infant may %e«HaMd IMi a ea. to. FW. 1. 
«. S76. The execution in this and other respects is the same ai 
tti ordinury cases. 

Upon error brought by or agunst an inlknt, he should have it 
frockdn amy or gutfdian appointed, as aborp directed. 

As to warrants of attorney by infknts, tee ante, p. 15. 



CHAPTER IX. 
Actions by and agairut Baron and Fetncm 



Sect. ]. 

Aakm hff^ Bartniiind Feme. 

Thxkx are but few peculiarities iil actions by. husband attd wife;; 
fend these have beea already iacidentaUy ooftie^ In the coursa of 
tiiewoilE. If a wife sue aloae» the de^dant tanayplttad tbe cop 
vttton in abatement; or tbe Overture may be assigned for erroi^ 
npoa' a writ of eiror conem nobis. Vol. 1. p. 246. See ike form 
*fw^aJfUa»UJnffifme^ m.emxLctkm^bmmgJktbif fcirtn andJemM, 
Tidd^Forms,85.i50r5l. . ^ 

The proceedings to judgment are the same as in other cases. 
As to scire facias upon the death of a feme covert plainti^ or 
upon the marriage of feme sole {daintiff, see ante, p, 82 ; and as to 
warrants of attorney given to a feme sole, who marries before judg- 
ment, see ante,, p. 14. 



Sect. 2. 

Actions against Baron and Feme. 

Process, jtc] Ik what cases a feme covert may be arrested upon 
process against her solely, or against her and her baron jointly, 
see Vol. I. p. 45, 46. And as to the service of nonbailable process 
upon baron and feme, see Vol. 1. /). S02. 

If a feme covert be sued alone, she must appear in person ; for 
she cannot appoint an attorney. Co. IM. 135. 3 Taunt. 261. 
But if the husband and wife be sued jointly, they may appear by 
attorney ; for the husband is capable of appointing an attorney for 
both. 2 Sauni. 213. Vol. 1. p. 22. 

Care should be taken not to bring an action against a feme co- 
vert, without making the baron also a party ; otherwise she may 
plead her coverture in abatement or bar, according to circumstances; 
or the coverture may be assigned for error, upon a writ of error 
coram nobis. See Vol. \, p. 246. 

The other proceedings to judgment are the same as in ordinary 
eases. As to a writ of error l^ feme covert, see Vol. I. p. 210. 
243. 246 ; and as to the abatement of a writ of error, by the mar- 
riage of a feme sole, plaintiff or defendant, see Vol, I. p. 216. As 
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to sdre/heias upon the marriage of a feme sole^ defendant, tee 
ante, p. 82. And as to warrants of attorney by a feme covert, or 
by a feme sole who marries before judgment, see ante,*p> 15, 14^ 

Execution,^ As to the cases in wluch property belonging to the 
wife may or may not be taken in execution for the debt of the hus- 
band, see VoL 1. p. 268. 

In actions against husband and wife, although a ca,sa^ if sued 
out, must be against both, yet if the wife be arrested on it, the court 
will order her to be discharged out of custody. VoL 1. p. 276. and 
see Cro. Car. 513. But if the husband die before execution, and 
the action survive against the wife, she may be taken in execution* 
in the same manner as if the actbn were originally brought against 
her abne as a feme sole. 1 Ito. Abr, 890. 39 JST. 6, 45. 46 E» 3, 
fiS. 2 BaJe. Air. EsKcmiiym^ 6. 4. 

If an action be brought against a feme sole, and pending it she 
marry, it seems she may be taken on a co. sa., and the court will 
not dischaige her. Cro. Jac, 323. 4 East, 521. The more regu- 
lar mode of proceeding, however, in such a case* is, to sue out a 
scire Jhcias in order to make the husband a party, and then to*iue 
out execution against both. 



CHAPTER X. 

. AcHmu hy and against Idiots and Lunatics. 

Idiots and lunatics may be holden to bail, and arrested, in the 
same manner and under the same circumstances as other persons ; 
and the court will not discharge them out of custody on account 
of their insanity, 4 T. R, 121. 2 7. R. S90, even although the 
{act of their insanity have been established by a commission of 
lunacy, previously to the arrest 2 B, ^ P. 362. VolA.p,^, 
l^or will the court allow an exoneretur to be entered on the bail- 
piece, merely on account of the insanity of the principal ; 6 T. R, 
jS3. Vol, 1 . p. 289; but the bail must render him in their discharge. 
Fa/. 1.^.284, 285. 

' An idiot plaintiiF must appear in person, and then any one 
who prays to be admitted as his friend, may sue for him; 4 Co, 124. 
See Co. lAJt. 135. and Vol, 1. p, 22; if defendant, he must also 
appear in person, and any one who can make a better defence shaH 
be allowed to defend for him. Id. 

A lunatic sues and defends, in the same manner as other per- 
sons: if of age, either in person or by attorney; if under age^ he 
vaust sue byprochein amy or guardiao» and defend by guardiaOi M 
mentioned ante^ p. 1 43. 1 45« 



CHAPTER XL 



Actions againsi Juttices i^Ftaee% CmstabiieSf ^d 

Limitation faction,"] Acriovs against justices of peace for any- 
thing done by them in the execution of their office, or against con« 
•tabksy headboroughsy or other persons acting by their orders or ir^ 
iheir aid, must be commenced within six calendar months aifWr the 
cause of action has aocruedt 24 G. 2. c. 44. $ 8. s^e 12 East^ 67. 
%[ the writ upon which the pUintiff declaresi have not been sued out 
within the six months^ proof must be given at the trial that it wHk 
M^gularly continued down from a writ sued out within that time*. 
14 JEatt, 491. 

Actions brought against officers of the excise or customst for.any 
tbtng done by them in the execution of their duty, -shall be com- 
nenoed within three months after the cstzse of action bas accrued- 
S8 G.3.e.37. See 2 £ait, 254. 2 £[,JSl. 14. 

Notice tfactiont ^c] Be&re an action can be commenced 
against a justice of peace {see 2 H, BU 214. 2 WiU, 27^, for any 
Ihing done by him in the execution of his duty, [see 9 East, 354. 
Peak. 35), the attorney or agent for the plaintiff must, one calen- 
dar month at least {see 3 T. R. 623) previously to his suing out 
•ny writ against any such justice, or causing him to be served with 
process, deliver to him a noUce in writing of such intended writ, 
/kc. qr leave such notice at his usual place of abode {see 4 T. JR. 
465) ; in which notice the cause of action shall be clearly and ex- 
plicitly stated {see 7 T. R. 631. 2 Camp, 196) ; and the nani^ of 
such attorney or agent (see 7 Taunt. 63) and his place of abode 
[tee 3 B.^ P. 551. ^Esp, 138) shall be indorsed {see 7 T. R. 
635, 3B.4;P. 553. n.) thereon. 24 G., 2. c. 44. § 1. See tfie 
Jhrm of the notice, Tidd, Forms, 1. § 1—3. 2 Sellon, 72. 

Before an action can be commenced against an officer of the 
excise er customs, or any person acting by his orders or in his aid 
see 2 Smith, 220. 4 T. 12.485. 553. 5 East, 122. 3 Taunt. 127), 
or any thing done by him in the execution of bis duty {see 5 21JS. I. 
1 B.Si; P. 187), the attorney or agent for the plainttflf must, one 
calendar month at least previously to his suing out any writ or pro- 
cess against such officer, deliver to him, or leave for him at his 
usual place of abode, a notice in writing, stating clearly and ex- 
pltcidy the cause of action, and the names and places of abode of 
the plaintiff and of the attorney or agent, respectively. 28 G.3. 
e. 27. § 25. and see 24 G. 3. s. 2. c. 47. $ 35. See the Jorm of 
the notice^ Tidd, FormSf 5. $ 4:— 6. 2 Sellon, 75. 
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Aka^ ^Hiere an sction is mtended to be tafoiiglit agiiMt t Mil* 
itride or other officer (jee 7 T. ii. S7D. ilii/.^.P.24. S JTafr. 
8T5}f or any person acting by bis order or in bis aid, for toy ibing 
done hf bim in obedience to a watrant under the hand and seal of a 
justice of peaces (jxe 2 ^. j- P. 158, S Etp. 96. 2t6. S Sur, 
1743. 5 £<isf, 233. 2 £^. 542 m 1 Ar.446. 2 1^. 4- & 859), m 
demand in writing of the perusal and copy of such warrant, signed 
by the party demanding the same (or by bis attorney, 2 ^. ^ P. 
48. Seethe form, Tidd, Ftfrms, 7. $ 7, 8. 2 Selion, 73. /mf». 
H. R, 805, 806) must tie made, or left at the usual place of abode 
of such constable or xjffieer, bytiie plaintiff or 'his ailoraey or 
argent; and if the perusal and copy of the warrant be not granted 
within six da^s after being thus demanded, (or before the aetio» 
lUU been commenced, 5 Etat, 445), tiie fiVunfiff may bring his 
action against the eoastable or otii^ oflfeer &k»ne; bat if bik^ pa« 
rusal and copy be granted, then if the plaint sue the constable^ 
Itek without maldng the justice also a party, upon proof of llie war* 
rant at the trial, the jury shall give a verdict for the defeodant^ 
notwithstanding any defect of jurisdiction in the justice who maide 
the warrant. Or if the action be biotght jointly aguasi the joMice 
and such constable, Sec then upon proof of the warrant, the JHijr 
sihall find a verdict fiir such constable; but if they find a verdict 
also against the justice, he shall pay to tiie phuatiff as well his costs 
in the action, as also such costs as the plaintiff may have been 
«hlfged to pay to the other defendant. 24 O, 2, a 44. § 6. It 
nay be necessaiy to mention that this rdates to aotionB of tres«' 
pass and case only; and not to assmapeit, (BtU^N.P. 94|) re- 
plevin (& East, 283), or the like. 

DedataHwu\ The venue must be laid in the coaaty in whidr 
the facts complained of were committed, in all actions of trespa8%- 
ar on the case against justices of peaces mayors or bailMb of dliea 
•r towns corporate, headboroughs, portreves, constables, tithing» 
men, churchwardens, &c., or other persons acting in thehr aid or 
by their command, 21 J^ L c. 12. $5, and in actions against offi- 
ftri of the customs, 24 G. 3. s. 2. c. 47. $ 35, 39. and tee 28 G^ 3. 
e. 37. $ 23, or excise^ 25 Cr.* 3. c. 70. § 34^ or persons acting in 
their aid, for any thing done in execution of their respective offices. 
And the same in actions agidnst all other persons holding a public 
employment, civil or military, in or out of this kingdom, having 
th^eby authority to eomnrft to safe custody ; or if the Act be «om-» 
mitted out of the kingdom, the plaintiff may lay the matter as 
'hating been done at Westminster, or in the county in which the 
defendant shall then reside. 42 G, 3. c. 85. § 6. 

The dectaratidn ift in other respects the same as in ordinary cases. 

• PKoi, 4^.] In actions against justices of peaces constables, &e. 
officers of excise and customs, &o. and all other persons holding 
public employments and having authority to commit to safe cus- 
tody, as above mentioned, for any thing done by them in execution 
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of their respective ofBeest the defendants are not bound to plead 
any matter of justification, &c. spedally, but may gire it in evidence 
under the general issue. 21 J, 1. c. 12. § 5. 42 G» 3. c. 85. § 6. 
83 G. 3. c. 70. $ 34. 24 G. 3. s, 2. c. 47. $ S5» 39. 28 G. 3. c. 37. 
§ 23. 7 Jll.c. 5. 

' Justices of peace (24 G. 2. e. 44. § 2, 4), and officers of the 
customs and excise (23 G. 3. c. 70. § S3. 24 G. 8. «. 2. c. 47. § 35« 
S8 G. 3. c. 37. $ 28) may tender amends before action brought, 
and plead such tender together with the general issue or other plea, 
with the leave of the court ; or if they have neglected to tender 
amends, or the tender be insufficient, they may pay money into 
court, and such proceedings are thereupon to be had as in ordinary 
eases. See 2 W, BL S59. € Etp. 134. I H. BL 344. 

The plaintiff is bound, by the statutes above mentioned, to prove 
at the trial the service of the notice, otheiSnise the defendant shall 
be entitied to a verdict ; and he is restricted in his proof by this 
notice^ in the same manner as he is by a bill of particuUrs. JSec 
6 Esp. 134. 

' As to damages in actions against justices of peace, see Vol, 1. 
p. 198. antf see \5t East, 67 ; and in actions agadnst officers of the 
excise or customs, see Vol. l.p. 197. 

• If the plaintiff obtain a verdict, still, in actions agtunst officers of 
the customs or excise, he shall not be entitied to costs; if the judge 
certify that there was probable cause for the seizure, &c.; 28 G.3. 
e. 37. § 24; and in actions against justices of peace, he shall not 
be entitied to costs, unless it be stated in the declaration that the 
acts complained of were done maliciously, and without reasonidde 
and probable cause ; nor shall he be entitled to costs, if it be proved 
at the trial that he was guilty of the ofience of which he was con- 
victed, &c., and that he had undergone no greater punishment than 
was assigned by law for such ofifence. 43 G. 3. c. 141. Vol, 1. 
p. 198. But if, in actions against justices, constables, &e. the 
judge certify that the injury was wilfully and maliciously committed^ 
it seems the plaintiff is entitled to double costs. 24 G. 2. c. 44. § 7. 

The defendant, if he have a verdict, or if the plaintiff be nonsuit 
or discontinue the action, is entitied to double costs, in actions 
agunst justices, constables, &c. ;' 7 /. 1 . c. 5 ; to treble costs, in 
actions against officers of customs or excise; 23 G. 3. c.70..$ 34. 
24 G,3. 8. 2. c. 47. § 35, 39. 28 G. 3. c. 37. $ 33 ; and to double 
costs, in actions against other persons holding public employment, 
civil or military, in or out of the kingdom, and having power to 
commit to safe custody. 42 G. 3. c. 85. § 6. In order to entitie 
an officer to double or treble costs under thete statutes, if it do not 
appear upon the face of the record that the action was brought 
against him as such officer, for something done by him in the exe- 
cution of his duty, he must obtain a certificate to that effect from 
the judge, at or after the trial. 1'T. R. 448. 1 Dott^.SO?, 308; n. 
S Str, 974. and see 3 East, 92. 



CHAPTER XIL 

Actiona agaitut Clergymen, 

As to the temporary privilege from arrest, which dergymea 
CDJoy under particular circumstances, see VoL l./i. 70. The only 
other peculiarity- in the mode of proceeding against deigyment ii 
in the execution. 

When the sherifl^ to a common^^^ctosy returns nuUa bona, 
and that the defendant is a beneficed deric, not having any lay fee 
{96 \ Sid. 278. JDali. 219, and see the form of thit return, Tidd^ 
Forms, 339. § 34), the plaintiff* may sue out a,Jieri facias de bonis 
eeclesiasticis, directed to the bishop of the diocese (see the Jbrm, 
Tiddi Forms, 349. $ 51. 10 Went. 353), or to the archbishop, 
during the vacancy of the bishop's see {see theform^ Tidd, Forms, 
S53. 1 53)j commanding him to mske of the ecclesiastical goods 
and chattels beloxiging to the defendant, within his diocese, the sum 
therdn mentioned. See 2 Bac.Abr. Execution, G. 6. 2 Mod. 258. 
It is tested and returnable, and must be sealed and indorsed, in the 
same manner as a common fieri facias. See Vol. l.;i. 265, 266. 
Take this writ to the registrar oi the diocese, who will thereupon 
issue a sequestration (which is in the nature of a warrant) directed 
tQ the churchwardens, requiring them to levy the debt of the tithes 
and other profits of the defen^t*s benefice; see the form, Tidd, 
Forms, 353. $ 56, This sequestration must be published in the 
parish church, during divine service ; and as it seems the writ has 
priority only from the time of this publication (1 Cromp. 359. 
Tidd, 921), it should be done without delay. Instead of directing 
this sequestration to . the churchwardens, the plaintiff, upon giving 
security to the bishop^ may have it directed to persons of his no* 
mination. S Bum. Eccl. Law, S17. Tidd, 920, 

If the entire debt be not levied in one diocese, the plaintifi^ upon 
the return of the writ, may have a testatum Ji. fa, de bonis ecdesias* 
ticis into another diocese, for the residue; or he may have an alias 
into the same diocese. See Tidd, Forms, 351. § 54. and see the 
entry of nulla bona to afi,fa,^ and award offi.J'a, de bonis ecdc' 
siasticis, Id. 350. § 52. 

Or, instead of a fieri facias de bonis ecclesiasticis, the plaintiff 
may sue out a writ of sequestrari facias, directed, tested, and re- 
tumid>]e, &C. as the fieri facias, commanding the bishop to enter 
into the rectory and parish church, and to iSs.e and sequester the 
same, and hold them, until of the rents, tithes, and profits thereof, 
and of the other ecclesiastical goods of the defendant, he have levied 
the plaintiff's debt. See the firm, Tidd, Forms, 351. $ 53. This 
writ is in the nature of a levari facias i the writ above mentioned^ 
in th« Datura of aJS«ri^cia#* 
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by Paupen, 

' Who aimiited to ius iti Jhrmd pauperis,"] 'Evtxr poor penoB^ 
who muy haye c«uae of Mtion, shall have writs ficcordmg ia ,the> 
Btture of his case^ without paying for the sealing or writing t2i» 
same; and the justices shall assign him counsel and attomies, who» 
together with the officers of the court, shall act groHs* 1 112^ 7^ 
o. 13« The party app^ng, must swear that he is not worth SL 
excepting his wearing apparel, and the matter in question in the- 
cftua& La. Pr. JUg.eSS. B, ff, S 41-4 jr. 2. r. 1 (a). Xtis^dis^ 
credonary with the court or chief justice to geant the indul^^nce o£ 
suing thus injxtrmA pauperis i they will not grant it, for instaaoe^ 
in an aetion ior slander. It may be granted either at the coa^ 
nencement of the suit, or at any subsequent period- of it; but if 
arantedjwiuftfitfe litCt it has no retrospective effect, llie.privil^e 
ilflo extends only to the caus» in which theadmissioa has been 
granted; UL Pr, Heg, 6^, and see Hardw. SI 1 ; it is confined 
to pUinti£&, and cannot be granted to a defendant. Barnes^ S28». 
1 6 Vin, Jbr. 259. pL 4^ Sardw*^ 211. 253. 

Mew admiUed.'] The parfy may be admitted, either upon .mo« 
tion in court, se« i2. ^. 3 ^ 4 J^ 2. r. 1, or (which sthe- mode 
usually adopted) upon petition to the chief justice. Write ant^f^ 
davit to the effect above mentioned^ on a 2s. 6e^ stamp j,see tkm 
form, Tiddf Forms, 15. $ 4. 2 Sellont 83/ and have it sworn 6y the 
pauper, hrfore a judge or commissioner. Write out'apetition aise 
^.a 2s. 6d, stamp, and signed by the pauper, stating, the cquu of 
action, and praying to be admitted to sue injbrmd pauperis^ nnd 
that counsel and an attorn^ (nasning them.) may be ass^ig^ed to 
hims see the form, Tidd, Farms, 16. § 5. ^S^Oon, BZj. and at 
the foot ^ it, get counsel to subscribe his opinion shortly,' that- th^ 
plaintiff has good cause of acfionj s6e the form, Ticbl, Forms, 
16. $6. 2 Sellon, 83. Annex the (affidavit to the, petition g take 
them to the chitfjustice*s chambers, and his clerk will therettpon 
make out the orders P<^y kini 2s. 6d. J^ moved foir in courts 
annex the i^ffidavit and opinion to the brirfj and afterward* draw 
up the rule with the clerk of the rules. Take this, rule or order to 
the different offices through which you pass the proceedings, if| 
order to avoid any demand fhr fees ; and annex a copy ^it to 
Me declaration, before you deliver orSie it- 

The proceedings in the cause are w 6S|pe.aa ia lordiiwfj; OMe««. 
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JSffetk ffihe aMssmr.] After admisnon to tatbinjorm&pau' 
pertMf the plaintiff shall be at liberty to carry on all the proceedings 
without stamps, 5 W.^M. c, 21. $ 14, and without paying fees lo 
the officers of the court, or to his counsel or attorney. Sut if he 
afterwards have judgment in the action* 4he counsel, attorney, and 
officers are entiUed to thfeir iiees, at letot to such fees as shall be 
allowed by the master in taxing the costs ; for although they per- 
form their sereral duties for the panper gratuitously, his adversary 
should not be allowed to derive any advantage or benefit from that 
CDcnmstanceb 

A panper is entitled to costs, in all cases in which a defendant 
niBst pay them; butin no case is he obliged to pay costs. 1 J9. 4r-P« 
S9. 3 WUt» 24k By 23 H. 8. c. 15. $ 2, he shall not ^sy costi» 
but shall goSa such other punishment as the court shall deem rea^ 
sooable. Tlie only punishment, howepper, which the court ever 
laffict^ and this only in cases where the pauper has been guilty of 
ve^r gross ladies or other misbehaviour, {Sfee 2 Sir, 878. 983. 
€Eati, 505. and tee 2 Salk. 507. 8 MxL 344), is to dispauper 
him ; but when thus dispaupered, he is not liable for cos^ pre- 
viously incurred. Fortac, 32a 1 S^ 261. The court have 
injfeed stayed proceedings in a second action by a pauper, until the 
costs of a former nonsuit in an action for the same cause were 
paid; 2 T.J2^511; but there are instances in which they have 
nfiised even this. 2 Str. IISI, 878. and tee Id, 891. S WUt. 24. 
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CHAPTER T. 

Entry tf Proceu upm the BoU, to save the Statute tf Limitationt. 

Preeeu.'] SUE (ml abiUof Middlesex or latitat, 4r. against the 
d^endantf as in ordinary cases, wiihvn the time limittd for bringing, 
the action; take it to the sheriff's office, and pet it relumed " nan 
ett inoerttus.^ It u absolutely necessary that the writ be returned, 

1 Iiftw. 860, 1 URaym, 4.'i3. t Lvtw.zn^, V80. 3 B.df- P. 330. 
9 L. Raym, 88S. 7 Mod. 5. 6 T. R. 617, even in the case of an 
attachmmt of privilege ; WiUee, 955. 3 B. jf P. 330. See 1 WiU. 
1 67 centra ; for no writ can be continued , unless it be first returned 
and filed, jee 1 5i<2. 60. CoaA, 346. 7 Mod. 60. 2 L^Rajftn. 806, 
the court, until that time, having no conusance of the action, so as 
to enable them to award an aliae, &c. If the plaintiff, however, 
declare within s year after suing out the first process, (provided 
he have not been nonprot'd before that time), continuances are not 
necessary, and consequently the process need not be returned. 
S r. A. 1 19. 3 Id, 123. 7 Id, 6. 5LB.^ P. 157. 

Care must be taken that the writ or precept be actually sued 
out* before the time limited for bringing the action has expired ; 
it is not sufficient that the writ bears teste before that time. 

2 JSur, 950. 1 W. Bl, 215. The writ also should be such as the 
plaintiff would adopt, if he intended immediately to proceed in 
the action; thu% a latiUxt (2 Str, 736. 2 W. BL 925) or bill of 
Middlesex, in ordinary cases ; an original writ^ against members 
of parliament; 1 Lev, 111. 2 L. Raym. 1113; an attachment of 
privilege, by an attorneys 2 TV. fit 1 131 ; and in actions against 
attomies or officers of the court, a bill may be filed either in term 
or vacation, 1 Doug, 313, and the plaintiff may declare thereon 
at any time afterwards. As to the mode of saving the statute in 
ejectment, tee ante, p. 42, 43. 4 Bur, 2604. If there be an error 
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in the writ or process thus soed out, it is not very mAteiial, pro- 
Tided the process be thereby 'vmdable only and not rM; w 
where an attachment of privilege was returnable on a general re- 
turn day, instead of a day certain, the court held it sufficient to 
rapport a continuance, dnd to aftTe the statute of limitatjons. 

2 W, BL 1131. mUa,255. 3 T. R, 662. 

Entry on the roll, 5fr.] Get a roll of the term in whieh the vrit it 
rOunuUfU, and enter the writ upon it; tee the form cf entering a 
hlU if MiddUtex, with the return, and an award of aUat, Tidd, 
Fomu, 98. $ 46. 2 Sellon, 345. — of entering a tatitat, return, and 
award of atiat and p/urin, with contimiancet by vicecomet nan mtiit 
breve, Tidd, Formt, 29. $ 48. 10 fVent, 403.—^ entering an at- 
tachment of prhfUeget Tidd, Form»f 1 17. $ 9.^^ entering InU and 
froeea agamtt a member of the House if Commont, Id. 43. § 9. 
This entry of the process is abaofaifeiy essential. 7 Mod* 5. 

5 L. Baym. 883. 6 T. M. 617. 3 B. ^ P. 330. 

Malxouta docket paper; tee the form, Tidd, Formt, 29. $47. 

3 SdUm, 345. Take the writ, roU and docket paper to the clerk <f 
thejudgmentt, and docket the entry, and he wUl mark the writ ; pay 
him 2t, the entry, St. the docket Then carry in the roU, at direcUd 
yd, 1. p. 134 ; andjile the writ with the cuttot brevium, 

Entry of continuances.'] Afterwards, when yon ha?e declared 
against the defendant, if he plead the statute of lUnitatbns, yon 
must have continuances by vicecomet non mitit breve entered on 
the roll, from term to term, down to the writ upon which yon have 
declared ; see theform^ Tidd, Forms, 30. They are never entered 
until the plaintiff is going to reply to a plea of the statute of 
limitations; and indeed if entered at any time before the de- 
fendant rejoins to such a replicationt it will be sufficient. Sea 

6 7.22.617.257. nld.6lS. Care mast be taken that the writ upon 
which the defendant is arrested or ultimately brought before the 
court, be of the same species with that originally swd out and en- 
tered on the roll, as above roentionedt and that the continnances 
correspond with both ; where the defendant was arrested on an 
attachment of privilege, and it appeared that a bill of Middle- 
sex had been entered on the roll, and regularly continued to the 
time the attachment was sued out, the court held that the attacli- 
ment was no continuance of the bill of Middlesex, and therefore 
the action must be considered as having commenced only at the 
time the attachment was sued out. 3T.R. 663. We have seen 
{Vol, I. p. 356) that continuances of mesne process, and of writs 
of execution, differ materially in this respect. 



CHAPTER II. 

Oultatcry* 

Sbct. 1. 
Outlawry %ifon MOM Frocm, 

WhM and in vokgt eases,'] OuTiiAWHT is a pmnsbment infilcted 
by law, for a contempt ia avoiding the execation of die process of 
the King's eoort : the party outlawed is to be imprisoned if he 
can be fonnd ; he forfeits his personal chattels presently, and fais 
real chattels and the profits of his lands immeoiately npou office 
iband ; and he is incapacitated from suing in his own right, from 
serving on juries, &c. In civil actions, however, it is rather in 
the nature of process to compel the defendant to submit to the 
jurisdietion of the court : if outlawed upon mesne process, he may, 
upon putdog hi and pierfecting b^ or entering an appearance* 
reverse the oatlawry as of course ; If upon final process, he may 
rsversethe outlawry, upon payment of the debt and costs. 

Where a defendant therefore keeps out of the Avay in order to 
avoid an arrest, outlawry is the proceeding usually adopted to 
bring him before the court ; and it is jadvisaUe, where it is in- 
teoded to hold the defendant to bail, and he has property which 
can be taken ufider a spedal capias titiagatum. But in nonodlable 
actions, the proceeding by cHngtnal, summons, and distringas, men- 
tioned VoL I . p, 297, is preferaUe, being much less expensive and 
more expeditious. 

Ontlawiy may be adopted against men above the age of twelve 
years, Co, liit, 1S8. a, and against women of any age ; in which 
latter case the defendant is said to be " waived," not outlawed. 
Id, 188* &• It lies in all cases in which the plaintiff may proceed 
by capias; see fbl. 1. p. S*76, $77; and if one of several do- 
foidants be arrested, and the others be abroad or out of the way> 
you cannot declare against the one arrested, until you have pro- 
ceeded to outlawry a^inst the others. Vol, 1 . p. 1 08. ante, p: 111. 
119. 15 East, 1. 4 fatmt, 399. 

Writ and process.'] Tlie action must be commenced by original 
writ, otherwise process of outlawlry will not lie, either upon mesne 
or final process. 1 Leon. 329. 1 Sid, 281. and see I Sir, 473. 
Make out a pracipef as directed Fol. 1. p. 58—62 ; and take it to 
the cursit&r rf th€ proper county, who wiU therevpon make out the 



migiiMiyMdgait»aled, Snmtothetfigmal, VoL I. p. §§^^66. 
If you uAe the frdodpe to the cunitar at tmy time triAm tkefirU 
eeeen Hayt rf the term, he wiU make ike origmal rehurnable m the 
fneedmg term, which wiU expedite you materiaUy. Ctfc mut be 
taken, howler, that the orignial do not bear teste, before the canse 
of actios accmed. VoL 1 • p. 65. It must be directed to the sheriff 
of the county, in which yon intend that the defendant shaU be 
outlawed ; and it is usual in practice, when expedition is desirable, 
to ootkw the defendant in London, for he can be there exacted 
every fortni^t, in other counties only every month. The original 
may be returned by the attorney, as a matter of course. 

Take the onginal to thejiiaeerrftke proper county, together vUh 
« memorandum of your toormrt to tue; {see Vol. I, p. 24); and he 
emU miAe onA the capim, atms^ and pUmes atoneefor you; eryeu 
may prepare Iftcm youne^, and get him to tign them, at in ord a mr y 
eaeet. It i» not abtoliutdy neeestary ihat an affidamt to hold to Mi 
ehould be made and fkd, wnttt the drfendant have been arretted; it 
may he better, however^ to make it now, and fie it wkh theflaeer, 
a$ directed Vol, 1 . p. 63. The capiat must bear teste In term time 
on the quarto die post of the return of the original, must be retnrn- 
hUe on a general return day, and have at least 15 da^s between 
the teste and return ; the aliat must bear teste on the fuarte die 
poet of the return of the capiat, must be returnable on a general 
fetum day, and have at least 15 days between the teste and re^ 
t«m; and the pluries must bear teste on the quarto die pott of the 
Tetam of the aliatp must be returnable on a general return day, 
and have* at least 15 days between the teste and return. When 
thete forits have been made out, and you have got ihem tealed, you 
may return them yourte^, non est wventus ; then leave the pluriet with 
the filacer, who (at he actt alto at cierk of the exigentt) wiU make ottt 
the engifaciat, and writ of proclamatumt, 

Saigi facias, ^c] The exigifadat is a judicial writ, oommaDd- 
ing the sheriff to demttnd the defendant firom county oourt lo 
county court, until be be outlawed *, or, if he appear, then to tahe 
and have him before the king wheresoever, &c. to answer to the 
plaintiff of a plea, &c. See the form, Ttdd, Formt, 47. $ 6. It 
must be tested in term time on the quarto die post^ of the return of 
thp pkariet capias, must be retamable in the same or the following 
term on a general return day, and must have 15 da3's at least be- 
tween the teste and return ; and if possible, you should regulate 
the return day so that five hustings or county courts may be held 
between the teste and return of the writ, in order to save the ex- 
pense of an allocatw exigent. Get this writ signed by the filacer, 
and tealed* 

The writ of proclamations recites the ex^ facias, and requires 
the sheriff to make three proclamations, in pursuance of stat. 8 1 EL 
c.3i see the form, Tidd, Forms, 49. $ 9. It should be directed to 
tiie sheriff of the county where the plamtiff resides; 91 JSi< c. S* 
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§1; tatmpnustioeitisiiaiMltodirectittotheaaitiealienfflbe'es^f 
faeiat and other writs were directed to; if directed to a different 
theriff» it b called a writ of foreign proclamation ; tee the farm, 
TUd, Forms, 50. $ 1 0. It most be tested and retomable the same 
as the exigi facias. 31 £<. c. 3. $ 1. Get it signed by the filacer, 
and sealed. Unless this writ be regulariy sued out and returned* 
according to the directions of the statute, the outlawry will be 
▼Old. 31 £t c. 3. $ 1. See 4 T. R. 531. 

Tak« these writs to the officers of the sheriffs, to whom they 
are directed, respectively, and they will be executed. The exigi 
faeiat is executed, by exacting the defendant at five successive 
county courts, or in London at five successive hustings, unless be- 
fore that 'time the defendant appear, and put in bail, &€•; the 
writ of proclamations is executed by making three proclamatiOB0y 
one in the county eourt or hustings, one at the general quarter 
sessions, and the last, one month at least before the quinto exactus, 
on a Sunday immediately after divine service, at or near the usnal 
door of the church or chapel of the town or parish where the de« 
fendant resided at the time of the awarding of the exigent. 31 £1. 
c. 3. $ 1. 

If you find by the sheriff's return to the writ of exigent, that 
there ha^e not been Aye county courts or hustings between the 
teste and return of it, sue out nitk the fUacer, anatkfr writ, eaOcd 
an <• aliocatur exigent** (tee the form, Tidd, forms, 49. $ 8), and 
iemp it with the therif, as above directed, who will thereupon exact 
the defendantat the next and tubtequent cowUy courtt or huttinga, to 
« to make the number rf county courts or kustingt at which the dtr 
"kj r *" ***" demanded upon both writt,five. If upon this writ 
the defendant be not demanded the reqmsite number of times, you 
may sue out another writ ofaUocatur exigent, and have it executed 
m the same manner. 

^2Il!Lf *^'^"*^*"* ""'* ^® exacted upon these several writs, at 
w?TJ^"?*y *^**"^* ^ hustings; for if any county court or 
«^^*''^ mtcnrened, the seveml writs of ei^enl, &c. already 
«ec«ted are without effect, and you must sue out an exigifaciit 
MWTO^M- proclamation «te now. 2 Selton, «85. see Plowd.SlU 

fen^*^*'. *^-3 ^^ ^^^'^ ^^« "^^""^ of the exigent the de- 
knZZ!^ to appear voluntarily; then, m nonbautble actions, 
^Z S^^'^/T^TJ'J"."* thefUacer, rfthe term in which the 
^TL^jf' ^""'^'f^ ^^' ^- P- 3^' "^^ «'" thereupon make 

V^u^t !^,&i:f ;. ^^' iJ' 5^3) upon ^ettt^a note 

GkuZaUd tnlJ^^r^ •^'■^ the filacer, and get him to sign it, 

turn rfZjg^t. f"'\? '^ *^r^ Se, before tlTrc- 

^^.and »Sf rteiTm J T'^ ^^f^Pj^i ceate to exeaie the latter 

/i^Vtie^^rS Z"^^^' W ««2,. 6d,; see the 

^ «r ^^^^n,TM,Formt,b2.l\^. If the action be bail- 
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ibJe, the defendant must pot in and perfect special bail (which is 
done as in ordinary cases), belore the filacer can issue the su*>tr' 
sedioi. 3 Bur. 1920. ' * ' , 

If the defendant be arrested on the exigent, he must give ItAii 
to the sheriff as in ordinary cases, or remain in custody. 

Bat if the defendant be not arrested on the exigent, nor appear 
Tolontarily, as above mentioned, then, after being exacted five 
times and proclaimed thrice, be is outlawed. The writ of exigent 
is then returned, with the five exactions thereon stated with cer- 
tainty as to tine, place, &c. together with the Judgment of out- 
lawry- by the coroner, or in London by the recorder; see the farm 
efthitrelum, Tvkl, Fomw, 48. J 7. and «e 5 T. i2. S02. 4 Id. 
521. The "writ of proclamations must also be retunaed ; 4ee the 
form ef the return, Tvidy Forms, 51. §11,12. File the writ of, 
yrodamatiims with the cuttqs brevium ; and take the writ if exigeni 
and return to thejiiacer, who, as clerk of the outlawrits, will make 
out the capias utlagaltumt 

Capias utlagatum, Sfc.'] The capias vtlagaJtum is general or spe- 
cial ; the former against the person only, tlie latter against the 
person, lands, and goods. T^e general writ of capias utfe^o/tiin 
commands the sberifip to take the defendant, so that he have him 
before the king on a general return day, wheresoever, &c. to do 
and receive what the court shall consider of him. See the form, 
Tidd, Farms, 52. § 15. — the like, intoacouniff palatine. Id, 53, 
$ 16. 10 Went. 284. Both this and the special writ may issue 
into any county, at the option of the plaintiff, without being tes^ 
tatwn writs. 1 Vent. 33, GiU). C, B. 17. Tidd, 133. 
. When the defendant has been arrested on the capias utlagatum, 
if the action he nonbailable, the sheriff shall discharge him, upon 
an attorney's undertaking in writing to appear for the defendant 
and reverse £be outlawry. A 6^ b iP^* 6f M. c. IS. § 4. Or if the 
action be bailable, the sheriff shall discharge him, upon his givini; 
a bond, with two sufficient sureties, for double the sum for which 
special bail is required, conditioned for his appearance by attor- 
ney at the return of the writ, (or if given after the return, then 
for his appearance at some return in the following term. Id. $ 5). 
to reverse the outlawry, and to do and perform sucli otiier things 
as shall be required by the said court ; Id.§4', which ** other 
things" include putting in bail to a new action (see 1 Barn, -and^ 
Aid. 131), pleading within a limited time, putting tlie plajntiff as 
nearly ns possible in the same condition he wonld otherwise Imve 
been in, and the like. Or, the plaintiff may, if he will, instead of 
putting the defendant to reverse the outlawry, consent to his being, 
discharged by supersedeas, upon his putting in and perfecting bail. 
See the farm rfthe supersedeas in such a cose, I'idd, Furms, 69. $35. 
The sheriff is bound to talce the bond above mentioced^in bail* 
able actions, whether there be any sum indorsed on the capias 
utlagatum or not* SBiir. 148'2. The plaintilf, however, should, 
as soon as the defendant is arrested, make an affidavit of debt and 

vor. II. 1 
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file it with tlie fibuser (if he have not alre^^y dofMe §b), ind'ihoQM 
give a memorandQiD or copy of it to the officer in whose CKlody 
the defendaut is. 

Special capiat utlagaSum, ^c] Hie ip^ftl iopiM vthgatwm, liice 
the general writ, coAmands the sheriff to talce the defendant ; and 
thus far, it is execati^, and the defendant is discharged tipcm ^ 
attorney's undertalcing or upon giving a bond to the £eriff, in the 
satne manner as when the writ is gener&L Bat the special writ 
also commands the sheriff to enquire by a jury of the defendant's 
goods and lands, to extend and appraise the same, and to take 
them into the Iting's hands and sidely keep them, so tlmt he 
fhay answer to the kuig for the value and issues of the sanSe. 
See the form, lUd, Forms, 53. $ 17. Get it signed by tlie JUaeer, 
and sealed. As the enquiry and extent ih this case, howerer^ 
•re merely to compel the appearance of the defendant; if he be 
arrested, and give the undertaking or bond above nentioncd, be- 
fore this part of the writ be executed, it would be a very harsh, 
proceeding to enquire of and extend hisproper^^afterwarasyand, 
I believe, is never done. But if he luive not been arrested, or 
have not^given the undertaking or bimd above tnentioned, or have 
not appeared or put in bail to the original action, the sheriff moat 
summon a jury to enquire of the defendant's property, real and 
personal, in possession and in action, and to appraise the same ; 
and you may subpoBua witnesses before the inquest, to prove the 
defendant's interest in the property and its value. As soon as 
the inquest is taken, the sheriff takes possesnon of the property 
found by it, and returns the special capias utlagatunif annexing 
thereto the inquisition. See the form of the iuquiiitim, Tidd, 
Foiins, 54. § 19. The writ and return must be filed with the 
filacer, as clerk of the exigents, 3 T. A.' 578, Who will ^Te you a 
transcript of it for the exchequer. As to the sheik's right to 
poundage, upon executing this writ, see2M,^S. S94 ; and as to 
a landlord's right to his rent, where goods, &c. are thus taken on 
a capias uthigaium, see 7 T. R, 269. 

If the defendant have not as yet appeared or put in biul, and 
there be no probability of his doing so, you may proceed to obtain 
satisfaction for your debt and costs out of the property thus seized. 
For this purpose, take the transcript the filacer has gteen y^ to 
fouir clerk in court in the Excheqaer^ who, after giving a rule for 
persons to come in and claim the property seised, wiU upon the te- 
piration of that rule make out for you a venditioni exponas, cmnmemd' 
mg the shtriffto sell the goods, (see the form, Tidd, Forms, 56. § «0. 
— and the return to it, Id, 57. « 21), a levari fadat, to levy the 
issues and profits of the freehold lands (see Vol, 1 . p. 275), md a 
scire facias, to recover debts due to the defendant, (Gilb. C, B. 16. 
1 Lutio, 330. Tidd, 137) if necetsary, , Take these writs {m- such 
efthem as you may think proper to sue out) to the sheriff, who will 
thereupon sell ^he goods, levy the issues, or summan theportieion the 
tciH facias, as thereby Erected, 



When'tbe^oods bare been Mid, ftc. if tlie fltttbant do not ex- 
QBcd the soiii of 502. move the emtri rf Biche^uer that it he ptdd 
tQ fOu, and an order viU be grunted accordingly. Your clerk in 
CBort will tberatpon dre^w up the order ^ and abo a suhpcena requvring 
the theriffto pay you the money; and the sheriff being served there* 
mth, aiU pay you the amount mentioned in the return to the ven- 
dkioni exponas ^ dedticting his poundage. 

Bat if the money in the sheriff's hands exceed the sum of 50^ 
then petition the urds rf the treasury that it maybe paid over to 
you, (see the form of thepefMon, Z'Sellon, 289. Tidd, Forms, 59. 
§ 83}. who ioill thereon refer it to the solicitor ff the treasury ; 
(ketieform df the refirence, 2 Se/lon,290. Ttdd, Forms, 60, § 34), 
Oetii certificate of the proc6tdmgs upon the outlawry, from your 
tlerh ih tourt, {see the form, Tidd, Forms, 60. § 25); make an qfi' 
dooBit of the debt and costs, before tx baron, (see the form, Tidd, FormSp 
61. $ 25); and leaiie these, together ivith your attorney's bill, and the 
venditioni ixponas and retwfii, btf(fre the solicitor of the tYeasury, who 
^U thereupon, make his report ; {^ee the form, Tidd, Forms, 61. § 27). 
File this report with the clerk of the treasury^ and a warrant wiU 
thtnbt issued^ direcHiis the aitomey-general to consent to an order; 
(set ihefoHn, Id. 62. f 28) ; which being takeh to the dttomey-gene" 
fal^ ht iiMl give hisconsent of course. Then move the court, and gei 
theordefr andsuhpcehafirdm your clerk in court, as above mentioned ; 
dwd the '^eriff upon beirlg s&ved' with the d^der, 8^c. will pay ymn 
the money. This proceeding usaallj costs from 20/. to 251. 

In the same maunerj if yonr debt be considerable, and the 
chattel property not sufficient to satisfy it, yon may obtain a lease 
or grant of the king's right to lety the issues of the defendant's 
freebofd lands, by petition to the lords of the treasury. . A war- 
rant will thereupon be granted for the lease, and the lease be 
qi^de <Klt at the Pipe-office of the ooiurt of Exchequer. 2 SeWm, 
J90— 292. 

Declaration after outlawryj] If the defendant enter an appear* 
^ace, or -pot in and perfect bail, before he is outlawed, as men^ 
tioned ante, p. 160, the plaintiff may dtelare against him as in 
ordinary cases in actions by original. Bat if he be once outlawed, 
the' process hitherto sued out against him is determined, and yoa 
ctinnot declare upon it. But see 4 TawAt. 69U Upon reversing 
the oatlswry, faowerer, the defendant appears to a new action to 
be brought against him by the plaintiff for the same cause ; and 
the plaintiff has until the end of the second term -next after the 
ferersal of the ontlawry, to- declare against him. 31 El, c. 3. $ 3. 
if after that time the defendant refuse to receive a declaration, hit 
bail are discharged, and the piaintiff will be obliged to sue out 
new process against him. If the plaintiff declare in time, he is 
not obliged to lay his venue in the county into wMch the original 
writ issued ; bat may lay it in any other county, at his pleasure. 
3 Lev. 245. 

Where there are two defendants, and one only has i^ppeared'or 

i8 
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b to custody, then after proceeding to oiitlawry against the other, 
you may declare agamst the one who has appeared, alone, stating 
the outlawry of the other in the commencement of your declara- 
tion. Sec 15 £a«, 1. 4 Toiuie. 299. ante,^. 158. 119, 111. and 
V9l. 1. p. 108. ojid Sfe 1 M. 4 & S48. 



Sect. S. 
OuXlamy uponjmai Proceu. 

If the action were commenced hy original, then if fior» ett m- 
tetUut be returned to the ca, sa., you may (without suing out an 
alioi or pluries ca, sa.) sue out an exigi facias as directed ante, 
p. 159; tee the form, Itdd, Forms, 407. $ 106; and upon the re- 
turn thereof sue out a capias utlagaium, general or special, as di- 
rected ante, p. 161, 162. A wnt of proclamations is not neces- 
sary. The CO. sa. in this case must have 15 days at least between 
the teste and return. 1 3 C. 2. st, 2. c. 2. § 6. FbL 1. p. 259. 

If the defendant be arrested on the capias utlagatum^ he must 
remain in custody until he have reversed the outlawry. Sec 
^ Bur, 2539, 2540. If his property have been taken under spe- 
cial capias ut2aga{vm, you may proceed to get the produce of it 
paid over to you In satisfaction cf your debt and costs, as directed 
ante, p. 162, 163. 



Sect. 3. 
Reversal, 3fc. of Outlawry, 

The defendant may be relieved from the outlawry, either by 
reversing it, or by obtaining the king's pardon. 

There are two modes of reversing a judgment of outlawry : 
upon motion ; or by writ of error coram nobis. The latter, how- 
ever, is seldom or ever resorted to in practice^ bong mnch more 
expensive and dilatory than the former; for the court will now re- 
verse an outlawry upon motion, for error in fiict not appealing 
upon the record, (such as that the defendant was in prison, or be* 
yond sea, at the time of the exigent awarded, 3 Taunt, 1 14. 4 Id. 
691. 1 Bam. 4* Aid, 131) as well as for delects or errors in the 
proceeding apparent on the record. 

Reversal vpon motion.'} The court, or a judge at chambers, will 
reverse the outlawry as a matter of course, upon condition that, in 
outlawry upon mesne process, the defendant put in and perfect 
bail, or enter a common appearance, to a new action, according as 
the action is bailable or otherwise: in outlawry upon final process, 
upon the defendant's satisfying the plaintiff his debt or damages ; 
and in both coses upon payment of costs. Set 14 East, 536. 
4 Taunt, 691. 
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In noiibailable actions^ the conrt order the defendant to enter 
tt comnKHi appearance ; in bailable actions, to put in and periTect 
bail. See A and 5 fV, if M. c. 18. $ 3. In thiar latter case, how- 
ever, it is entirely in the discretion of the court, whether the re* 
cognizance be in the altematiTe, to pay the condemnation money 
or render the defendant; or absolute, for the payment of the con- 
demnation money, as in the case of bail in error; 1 Bam. If AM, 
131 ; where the defendant was abroad at the suing out of the 
txigtfU^ and it appeared that he had not gone abroad for the pur- 
pose of avoiding the process of the court, ball in the alternative 
merely was required. Id. and tte 1 M. IfiS. 409. ^ East ^ 52*7. 
12 "East, 6^. 624. To this, hoMrever, there is one exception; 
namely, where the defendant seeks to reverse the outlawry for 
want of proclamations ; then before the allowance of the writ of 
error, or reversing the outlawry by plea or otherwise, he must put 
in bail, not only to appear and answer the plaintiff, but also to 
satisfy the condemnation, proyided the plaintiff shall begin his 
suit before the end of two terms next after allowing the writ of 
error, or otherwise avoiding the outlawry; 31 El. c. 3.-$ 3; in 
which case it is not at the discretion of the court to order the re* 
cogmzance to be in tlie alternative. Formerly the defendant was 
obliged to appear in person, when he applied to reverse an out- 
lawry; but now he may appear by attorney, 4 and 5 W, d^ M, 
e. 18. $ 3. 

In order to reverse the outlawry upon mesne process, in non- 
bailable actions, enter an appearance for the defendant, as directed 
Vol, 1. p. 300 ; and get a certificate from the fiLacer tfyour having 
done to. Get a copy of the extent, and mark on it some common 
error (iffw real error he in the proceedings) such as the want ofad» 
dition, or that the defendant teas in prison or aaX of the country at 
the time of issuing the eiigentf or the like; and take these to a judge 
at chambers, and he will make an order for the reversal of the out" 
lawry, upon payment of costs. TtJte the order to the filacer, uho will 
thereupon enter the proceedings on the roll (if tkey have not already 
been entered by the plaintiff), and docket the same in his office. 
Then take the order and roU to the master, who wiU mark in the 
margin of the roU that the outlawry is reversed; cfier which you take 
the roU back to the filacer, who will mark the outUacry, reversed, in 
his book, and enter the reversal on the roll. See the form of the entry, 
Jidd, Forms, dG. $ 33. You then take the roll, and file it in the 
treasury, as directed Vol, 1 . p. 1 34. If the outlawry have been en- 
tered on the roll by the plaintiff 's attorney, j^ou must fake the order 
to the master, who will thereupon attend at the treasury, and mark 
the roll ; after which the filacer enters the reversal on the roll, and 
strikes the entry of the outlawry out of his book, as above mentioned. 
If the order be drawn up on payment of costs, the costs must of 
course be taxed and paid before the outlawry can he reversed. 

In bailable actions, as soon as your bail have justified, or, if 
done at any time afterwards, then upon affidavit of the bail hav- 
ing justified, move the court to reverse the outUiwry, Previously to 
making the motion, give the copy of the ex%mt, marked at abov« 



mmtimedt to the muter, wht^utiU 9hem. U taam%wf tkfijmdgmmitke 
inM themotm Umad^ Th^ tfOie tk* ruk to theJUiar^ a^fnft 
eted 0$ aboot dirtcUd, 

, The defendant may al99 sue o«t a «iywrK<^«af with ^ fi|ac«^ 
upon which he ftbaU be discharged out gf custody* if tak^n oalh* 
Oflftot ut/if^tum, or it will prevent the sheriff irom executii^ a 
eopiai xAiagixtwn, general or special, against hiin in the aaoM 
cause, if not already executed. Or if his property be stiU in the 
jheriff*8 hands under a special o^Haf utiagattpn, and the product 
of U not paid over to the plaintiff, tee S Lev. 49. and tee 5 Co. 90w 
Oro. Ek^ 278, it shall be restored to him* by writ oiamaooBS matnus 
or other proceeding in the court of Exchequer, for whioh be mnat 
«pply to his clerk in court. 

When tlie defendant is outlawed after jadgBMiit« he Biaj,K«*> 
verse it upon application to a judge at chamben. As the can* 
idition of reversing it in tbiff manner, however,, is, the pwyouoitof 
the debt aq^ costs to the plaintiff, ydu quist.first get him to enter 
s^tisfiEiction on the roll, before you can make the applicatioiK 
Qet a certificate to that ^ect from the clerk of the ireatury; and 
Uhe- its ti^etker with a eypp rf the exigent marked ae above. mentAemed^ 
to a judge at chambers, vfho . vnU thereupou^ mehe an ordecm 4f^^ 
vmdi you proceed 09 akwn diirected* 

Reversal by torit of error J] Judgment of outlawry may bo rc; 
versed, by writ of error coram nobis, either for matter of law fy>pa- 
rent upon the record, or for matter of fact not appearing upon iu 
See VoL 1. p. 212. As to the mode cf proceeding in this case, see 
Vol. l.p. 243—249. and see the form of the writ of error. Tidd, 
Forms, 65. §31.2 Sellon, 302,^-and of the assignment of errors^ 
Tidd, Forms^ 65. § 32. 2 Sellon, 303. Bail must be put in and 
perfected in the same cases and in the same manner, as where 
the outlawry is reversed upon motion, &c. If the judgment he 
reversed, the supersedeas is made out and signed by the clerk ol" 
the errors. 

This mode of proceeding by writ of error, however, is very selr 
dom adopted in practice; for the court will always afford relief 
upon motion, as already mentioned, if the defendant be willing tq 
comply with those conditions upon which alone they will grant it, 
namely, entering an appearance or potting in and perfecting bail, 
where the outlawry was upon mesne process; or paying debt and 
costs, where the outlawry was upon final process.. There may b^ 
cases, howerer, in which reversing an omlawry by writ of errof 
may be adviseable. 

Costs.] The party revenang the outlawry, is m all caaeaobligad 
to pay the costs. SeelM,SfS. 409. 14 Etat, 536. 4 Taunt. 691. 
*i?*^ *" -^W- J3l. But where it has appeared that the phuiv 
tiff pwceeded to outlawry, merely ibr the purpose of faaiasnna 
and oppreasiag the defendant,-*aa where it appeared that the 
defendant was actually in custody at the suit of the plaintiff foe 
•oother cause of action, at the time of the eztfrnt awarded. S&itt. 
^if^* or where, thedefeiiduit WMCQMtmt^ to be met wi^^ wmk 
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might have bem arrested or served with process, T. Jm. 31 ). 
C0M16. 19. 12 Mo^ 413. &e Bomet, 320. 322,^the court have 
ordered the plaintiff to reverse the outiawrv at his own ezpenii^ 
7U^ 142. S &U011, 297—399. 



CHAPTER UI. 

Bd^nswA if Friunen into the Curtody (fiht Jfon/ia/* 

PRISOMERS in the custody of the sheriff, or in the prisons of 
iaferior courts, may be removed into the custody of the marshal, 
by the writ of KoixM corput ad faciendum e( recipiendum (usually 
called a habeas carpus cum causA,) or by the writ of habeas carpus 
a4 regpandendum, or the writ of habeas corpus ad satifadendnun, 
apoording to circumstaiices. 

JUbeas corpus cwn eausi,} If the defendant be in custody of the 
sheriff, or in the Fleet or o&er prison, under process of this court, 
he has a right to remove himself into the custody of the marshal, if 
he ffish it, by this writ of habeas corpus cum causd, even although he 
should also at the same time be detahied upcm process of the Com- 
tti!^ Pleas or other courts. Or if he be not in custody upon process 
ti this court, but upon the process of some inferior court (nut 
b^g the court of Common Pleas, Exchequer, or perhaps the 
cp^rts of Wales or the counties palatine, see 2 Doue. 749. GUb. 
JEiec. 201.) only, he has a right to remove himself into the cu»> 
tody of the marshal by this writ, if he wish it, in which case the 
4iCtiQn commenced in the inferior court is also removed with him. 
S^ the next Chapter, Or he may remove himself by this writ, 
when he is in custody of the sher^ under process of the court of 
Copunon Pleas, Exchequer, &c. only, by previously getting one 
o£hu creditors to make an affidavit to hold him to ball, and there- 
upon suing out process in this court, and lodging it with the slie- 
nS in whose custody he is. Or if he be in custody in the Fteet 
iind^r process of the court of Common Pleas, Exchequer, &c. 
only, he may remove himself into the custody of the marshal, by 
g^^ng a creditor to sue out a bailable writ against him in this 
court as above mentioned, putthig in special ball to it, and then 
having himself brought up by habeas corpus cum cajutsd for the 
purpose of rendering in discharge of his bail. 

The plaintiff also may remove the defendant from the custody 
of the sheriff, by this writ, in order to declare against him in the 
custody of the marshal; 3 Bur, 1875; which, however, never 
occurs in practice, (unless done at the desire of and to oblige the 
defendant), because the plaintiff may as well declare against th^ 
defendant in the custody of the sheriff, without removing him* 
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' By this writ also, a prisoner in the Fleet, or in the custody of 
the marshal, sheriff', &c. may be brought up, in order to be ren- 
dered by his bail, in an action pending in this court; Vol. I. 
p. 285, 288 ; after which he will be committed to the custody of 
the marshal ', unless he be in custody upon a criminal account, in 
which case the court usually remand him to the prison from whence 
be hat lieen brought. See the cases cited Vol. 1 . p. S85. 

This writ may be sued out in term or vacation ; but it must 
bear teste in term. It may be made returnable immediaii. En- 
gross it ana 5s. stamped parrhment; see the form, Tidd, Forms 1 120. 
i 2. ^Sei/un, 263 ; write out a proTcipe; see thefovm, Tidd, Forms, 
. 1 20. $ i . 'lake them to the signer of the tor its, and get the writ s^ned; 
pay 6s. Bd. in term, 7s. 8//. in vacation ; get it seeded, payld: Take 
it to the office of the sheriff or offitXr in loAose custody ike defendant 
is, and he uiil have him brought up to the judge^s chandlers ; pay 
him 9s. Ad. for the first action, and 2s. Ad. far each of the others {if 
<*ny)i ond pay for taking him to the Judges chambers^ lOs. 6d. in, 
town, or Is. per miU if at a distance from London. See 1 Str, 308. 
2 Id. 814. If the officer, to whom the writ is directed, do not 
obey it, he will be liable to an attachment. When the prisoner 
.is brought up to chambers, any of the judges who are then sittiog 
(although the writ be returnable before the chief justice only) ^ 
commit him to the King's Bench prison, and- he will be sent there 
in the custody of a tipstaff. If the writ be directed to tlie mar- 
shal, it remains with him, and is not returned to this court; 
2 M.^ S. 202 ; and the same, when directed to the warden of 
the Fleet. As to the mode of proceeding, where the defendant 
is brought up for the purpose of being rendered in diseharge of 
bis bail| see ^oi. 1 . p. 288. 286. 287. 

Habeas corpus ad respondendum.'] If a defendant be in custody 
of the sheriff or marshal, upon process issuing out of this court, 
and be removed to the Fleet before declaration, the pluntiff we 
have seen {ante, p. 1 12) must either remove him back into the cos- 
tody of the marshal by this writ of habeas corpus ad respondendum^ 
in order to declare against him, or commence a new action against 
him in the Common Pleas. 

Or if you wish- to commence a bailable action in this court 
against a prisoner in the Fleet, you may have him brought up to 
court for the purpose, by this writ. The court, however, have 
refused this writ, to bring up a prisoner in the house of correctioQi 
for the purpose of charging him with a declaration in this court, 
that prii>on being by statute under the cognisance of justices ef 
peace only, and the keeper appointed by them. 9 East, 154. 
and see 1 Sutk. 351, 2 L. Raym. 789. 2 Str, 936. So they hare 
refused it, to bring up a prisoner from the Marshalsca prison, 
where the plaintiff wished to charge him with a declaration in this 
court for the same cause of action for which he was already in 
custody. Cowp. 1 16. 

This writ must be tested in term, and returnable in court on a 
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^y certain. Sne it out in the tame manner as the htAeas carpus 

• €um cauU ; mde supra ; see the farm of the vrit, Tidd, Forms, 1 20. 
$ 3, 4. S SeUan, 260. Make an afftdaeit to hold to bail, and prepare 
a bill and copy as directed ante, p. 11 1 ; .fiie the bill with the elerk if 
the deciarationSf andfiie the affidavit with the eierk of the rules, and 

get the copy tf the HU marked by him, as direeted ante, p, 11^. 
Then, when the defendant is brought up to court, give the copy of the 

bill to the master, and he will charge him with the action ; after which 

he is committed to the custody tf the marshal. 
By R. M. 1654. § 7, when a Jiabeas corpus ad respondendum !s 

delivered to the officer to whom it is directed, it is a good cause 

of detainer, in the same manner as when a capias is lodged with 

the sheriff. 
It has been holden that after a prisoner is reraored into the 

CB&tody of the marshal ander this writ, he cannot be removed into 

any other custody, until be have answered to the actioQ here. 

1&(A.350. 

Habeas corpus ad sa^aekndumS\ If a defendant against whom 
TOO have a judgment in this court, be a prisoner in the Fleet dr 
iQ the prison of any inferior court, yon may have him brought up 
here by writ of habeas corpus ad sa^aeiendum, in order to charge 
lum in execution. 

This writ must bear teste in term, and be returnable in court 
upon a day certmn. Sue it out in the same manner as the habeas 
corpus cum causA; see ante, p. 168. See the form, IHdd, Forms^ 
121. i5,&, 2 Sellon, 262 ; indorse the number of the roU on tl. 
Hasmg made a dupHattecfit, deUver the writ to the officer to wham 
it is directed, who will brwg the prisoner up to court on the return 
day. When the prisoner is brought up, give the duplicate of the 
hsieas-to the judges clerk, who will take it to the master; and the 
master will then mark the commitment on the duplicate, andghx it to 
the tipstaff, in whose custody the prisoner is taken to the King^s Bench 
prison; the habeas itsey^is JUed in court. Pay the master 2s., the 
judge* s clerk As., clerk of the papers It, deputy marshal 2s., and 
usher 6d,; and pay the tipstaff 10«. 6d. As to the mode of 
charging the defendant in execution, see ante, p. 1 13. 



CHAPTER IY» 

Removal of Causes from i>iferior Cburts. 

Causes from inferior courts, not being courts of record, may 
be removed into this court by writs of pone, recordari facias loquC' 
lam, or accedas ad curiam, according to circumstances ; and from 
inferior courts of record, by habeas corpus or certiarmi. But as 
causes depending hi wferior courts not of retord, are never In 
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pcacdce removed into this oouit, excepting in repfovin. k U met^ 
neoesMury here shortly to refer to a former part of thia voIoai«» 
(p« 66), where the writs of pme^ recardarifacias lofuelan^ and oc- 
ctdn ad curiam, have been already noticed. The writ of eertionai 
alio seldom occurs in practice in civil cases, and the reader if 
therefore referred to Mr. Tidd's Practice for an acooaat of it. 
We shall accordingly confine oar attentioD in this chapter^ .Id the 
writ of kabeat corpus cum causdf as being the one uniforniJ j sped 
out, in order to remove causes into this court from inferior. courts 
of record. 

Habeas eerjnu, and in wiuU caseL] It has been ahneady observed 
that this writ of habeai carpus cum cautd, when directed to iaferior 
courts of record, removes not only the body of the prisoner, but 
also the several actions with which he is there charged* into this 
court, and the prisoner is thereupon committed to the custody of 
the marshal. Ante^ p. 167. This writ, however, does not lie 
in all cases. In the first place, it lies only in cases where ^e 
dclBndant has been brought before the infiuior court by process 
against his person, bailable or nonbailable. Secondly, it does not 
lie, where the debt or damages laid in ^e declaration in the court 
below do not amount, to 52., if the steward or judge of such court 
be a barrister of three years standing ; unless the action concer^i 
the freehold orinheritance, or Utile to lands, lease or rent ; 31 J. 1. 
c. 83. $ 4. 6. and see 1 Bur, 515; or if there be saveral ca^Mses* 
some under and others above 5i, those only which are above 5t 
shall be removed by the habeas, 1 8 G. 1 • c. 29. § 3. And tfairdij. 
It lies not in cases where the action is maintainable only in the 
inferior court ; as for instance, where an acUon is brought in the 
courts in London for calling a woman a whore, Carth, 7 5, or against 
a feme covert as sole trader, 2 W. Bl, 1060, it cannot \» reipoved 
by this or any other writ, unless by writ of error. 

Ihe writ IS the same in every respect as is mentioned anis^ 
p. 168, excepting that instead of being directed to tlie sheriif or 
gaoler, it is directed to the judge or steward of the inferior court 
See the forms of' directions, Tidd, Forms, 134< § 6 — 137» and see 
the firm of the writ, Tidd, Forms, 180. $ 8. Sue it om in the mat^ 
net directed ante, p. 168. and leave it vnth the clerk of the papers 
or secondary of the inferior court. It must be delivered to the 
judge or officer of the inferior court, at latest before any of the 
jury are sworn; 43 EL c. 5; or before bsue or demurrer joined, 
if such issue or demurrer be not joined within six weeks after the 
arrest or appearance of the defendant; 81 J. 1. c. 83. $ 8; or be- 
fore any one of th^ inquest are sworn, after a judgment by de- 
fault : 2 Bur. 759 .* otherwise the writ shall not. be received or 
allowed by such judge or officer, and the inferior Cjoiirt may pro- 
ceed in the cause. 

How obeyed.'] In cases where the writ lies^ it has the effect of 
fospeoding all proceedmgs in the actions a^iu^t the defendant in 



eri^itf the iaferior cooit, iounediatdty upon its being delivered to the of- 

c(U- iioec; I Salk, S52; and the writ mast be obeyed witboot delay 

^L (lee 4 Bmt, 1875) by bringing up the defeodant, (if iu custody), 

trifg.^ wt ofie, p. 168, and by returning the caustes with which he 

iQi:i stands charged. The record itself, however, is not removed into 

acni' this court, but remains in tiie court below. I Sulk. 35i. Ifnn^ 

:>Mj?t..: der the particular circumstances of the case the writ does not lie, 
those circBmstancea must be stated specially in the return. 






Bail.'] If the defendant be in custody wlien the writ is de- 
livered to the court below, he is removed by it into the custody 
^f ,y of the marshal, as already mentioned, ante, p. 1 68 ; after which he 
^j'.-^ may put in bail in the manner hereinafter directed, and be dis- 
^^^ charged. But if he be not in actual custody when the writ is re- 
;^ >. taroedy be most put in special bail, or file common bail, iu this 
court, according as the action is bailable or nonbaiiable, if called 



iC 



9- 



iofj* 'ipontodoso. 

^ ^-5 ^ The defendant should not be admitted to bail by the court be* 



^ f, low, after the delivery of the writ ; nor can he, whether in custod Y 
or not, put in bail in this court, until the writ be actually returned. 
B.H. 1651. £. £. S:9C. 2. 22.ff. 10 fr.3. If the defendant be 
not in custody, he may either put in biul voluntarily, or the plain- 
tiff may compel him to do so by obtaining from one of the judge's 
clerks a mle for a procedendo unless the defendant put iu bail within 
^ .^ 4 dayj f^fter notice thereof, if in term, or after 6 days if in vaca- 
jJa. tion ; seeR,M, 1654. § 8. B. H. 10 W, 3. (a) ; pay S«. 6d. in term, 
j^<« 4«. 6d. tn vacation. There is no time limited for the plaintiffs ob- 
j^*!; r taimng this rule ; he may do it at any time, after the return of the 
writ. Bames, 90. 






•y.t 



^^'> Special bdil is put in thus: Engross the bail piece on a 25. 6d. 
j^i^ ffomped parchment; see the f army Tidd, Forms, 138. $ 7 ; and annex 
it to the habeas carpus and return. Take these to thejudge'^s chambers, 
,^f or to a commissioner in the country, and, Jiaving the bail with you^ their 
,>. ^eeognUance will be taken as in ordinary cases by bill; see Fol, 1 . p, 
,5.1 8L 90. see the form of the recogniMonce, Tidd, Forms, 1 38. § 8, Git* 
..J notice to the plaintiff's attorney, as in ordinary cases, of bail being put 
'(it *» ; see theform, Tidd, Forms, 138. § 9. and see Vol. 1. p. 82. 

The pliuntiff is allowed 28 days after service of the notice of bail, 

to except to them ; and if he do not except to them within that time, 

the -defendant's attorney shall file the bail piece within 4 days 

afterwards. R.M. 16 C. 2. But if he intend to except to them, 

f L« the^ let him (as above directed) get another rule for a procedendo^ 

f :<■ unless hail be perfected within 4 days after service of tlie rule ; R. Af. 

1 6 C. 2. (c.) ; and serve a copy rf it on the drfendant^s attorney. Su 

i . 1 fibiJb. 97. 

r;^ When the defendant is served with this rule, if there remain 

four days of the term, the notice of justificadon, or of adding and 

josdfying, must be given, as in ordinary cases, and the bail must 

J i^tify, within the four days, otherwise the plaintiff nay sue out 
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a procedendo f or if there be not 4 days remaining of the teroOr^ 
then notice of justification, or of adding and justifying, most be 
given within 4 days after the service of tiie rule, and the bail must 
justify on the first day of the following term, otherwise a procedenda 
may be sued out. 2 SelUm, 27*2. see Vol. I. p. 84. The bul jos- 
tify as in ordinary cases. See the form of the notice of justification, 
Ttdd, Forms, 139. $ 10. As to the liability of the bail, see R. Hi 2" 
J. 2. (fl). Tidd, 337. 2 Sellon, 273. It may be necessary to men* 
tion heret that by putting in bail in this court, the bail in the court 
below (if any were given) are discharged ; even although the bail 
below (by the custom of the court) were liable absolutely, to pay 
the condemnation money and costs, and the bail in tltis court 
liable in the alternative merely, to pay or render. J^S, M. 1814. 
3 Af, and S. 328. 

In noubailable actions, you file common bail thus : Engross the 
bail piece, and annex it to the habeas and return, as above directed : 
jile the same at the judge's chambers, and give notice to thepUdntiff*i 
attorney of yuur hating done so. 2 SeUon, 2*7 ] . In cases, howeVjer, 
where the cause of action does not amount to 10/., the defendant, 
before he can even remove the cause from the court below, -muvt 
enter into a recognizance there, with two sufficient sureties, in 
double the sura due, for the payment of the debt and costs, in case 
judgment shall pass against him. 1 9 G. 3. c. 70. $ 6. 

Procedendo.'] If the defendant do not put in bail within the 
time^imited by the rule for that purpose, the plaintiff upon appli- 
cation to the judge's clerk may have a writ of procedendo directed 
to the inferior court, commanding them to proceed in the action. 
Yet if bail be put in after the expiration of the rule, and before 
the procedendo sued out, it seems the procedendo caniiot be sued 
out afterwards. So, if the defendant render himself after the ex- 
piration of the rule, the procedendo cannot afterwards be sued oat* 
1 6 East, 357. and tee 5 East, 533. 

[ So, if the defendant do not justify his bail within the time li- 
mited by the rule for better bail, the plaintiff may sue out a pro- 
cedendo. Ante, p. 17 1 . Also, if the court below state in their re- 
turn to the habeas circumstances, from which tlie court judge that 
the writ ought not to have issued, a procedendo will be awarded. 
See Canh, 75. 2 W, Bl, 1060. 1 Salk, 352. 6 T, R. 760. and see 
1 Str. 527. 

After the cause has thus been remanded, it can never afterwards 
be removed before final judgment. 21 /. 1. c. 23. § 3. Even 
.\vhere the plaintiff, after the cause was thus remanded, recovered 
in the court below, and then sued the bail below upon their recog- 
nizance, who removed the proceedings into this court by habeas, 
the court upon application awarded a procedendo. 6 T, JR. 365. 

The tvrit must be engrossed on a 5s. stamped parchment ; see the 

form, Tidd, farms, 139. $ 11. 2 SelUm, 276. Get it signed by the 

'signer oftlie writs, pay 5<« 8d ; and sealed, pay 7(2. Take it to the 
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itcondary (f the inferior cotart; and the cause will then be pro* 
eeeded in, from the stage in which it was at the time the habeag 
was served. 

Proceedings after removal'] After the caase has been removed, 
into this court, the pl^nti£f may proceed in the action or not, at 
his discretion ; there is no means of compelling him to do so. 3 
ilf* and S, 93. If he do proceed, he must begin de now, by de- 
claring against the defendant as in the custody of the marshal, 
whatever may have been the stage in which the cause was in the 
inferior court at the time it was removed. R. M. 16 C 2 (c). 
1 Saik. 352. And the plaintiff must declare within the second 
term inclusive afler bail has been put in and perfected, otherwise 
the cause will be out of court, and the defendant need not receive 
the declaration; Barnes, 90. 1 Sir. 631 ; but he cannot nonpros 
the plamtiE R.M.16 C.2(c).i T. B. 37«. The plaintiff, how- 
ever, cannot declare before bail is put in. There is no objucdon 
to the plaintiff's declaring in a different form of action from that 
which he commenced, in the court below, provided it be for the 
same cause of action, 1 WiU» 277, and not for a larger amount, 9 
Salk,55. 

' The time for pleading is the same as in ordinanr cases ; see Voh 
1. p. 112; but no imparlance is allowed. 6T, R, 752. The 
subsequent proceedings are the same as in ordinary cases. , 

If the plaintiff have judgment, he shall be entitled to and aK 
lowed the costs of the proceeduigs in the inferior court. R, Mv 
1654. $22. 



CHAPTER V. 

CUam of Conusance. 



In what cases.] Inferior courts of record (2 Inst. 1 40. Co. Lit. 
117 6.) having a grant of ** conusance of plean," with or without 
exclusive words, may claim conusance, if an actionfor a cause within 
their conusance be brought in this court. See 2 Bac. Abr. Courts ,^ 

D. 3. 1 SelU>n, 257. Hardr. 509, 510. Carth, 1 1. 354. But co- 
nusance shall not be allowed, when the franchise clairalng it can- 
not give a remedy, and when consequently there would be a failure 
of justice; 1 Ro. Abr. 499 ; as in quare impedit (44 E. 3. 29 b. 26 

E. 3, 73. Co. Lit. 134 ) replevin (38 E. 3. 31. 2lnst. 140. Bro. 
Conusance, 4, 23), waste (I H. 4, 5), or attaint (Dy, 202. Keitw, 
210. Co. lit, 294) ; nor shall it be allowed after tlie cause has been 
removed from the inferior court by writ of error, (50 Ass. 9), or 
where the corporation or lord to whom the franchise was granted, 
are themselves parties, {BurdL 88. pi. 134. Hob. 87), or in qw> 
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(KeOw, 88— f90); sorfthAll it be allowed^ 
viiere the defendant is a itranger not having any property wkkiii 
the firanchise (29 Ass. 83), or where the action here is. aga^inst ao 
heir on the bond of his ancestor, and he hath no assets within the 
joriidictiQn of the inferior ooort ; (CVw. Jae, 502, 2 Ro. Rep. 46); 
nor shall it be allowed, where the plaintiff is an attorney or officfsf 
of this court, and consequently privileged to sue l^ere (JJu Rep* 
40. 304. 3 Lean. 149. 1 L. /&i^.343. anteyp. 105), The defend, 
ant's being in the custody of the marshal, however, does not oust 
the inferior court of its jurisdiction. Btv, Conusance, 50. Carih* 
12. !£. Roj/m. 135. 

As to the species of actions in which connsance is allowed^Tt 
depends entirely upon the charter by which the franchise has bfaen 
gsa&ted : the universities have conusance in perswal actions oiily ; 
tee LU. Rep, 852. Cro, Car, 87, 88. 15 Eatt, 634. 1 1 East, 543 ; 
ia other cases the conusance is usually confined to local actiopa ; 
4 Intt* 213. Jtddj 568 ; hut in all cases, the actions^ in. which it is 
cUloied, must be such as were in esse at the time of the cbuter, 
•ad not sobsequendy created by statute;. 14 H» 4f 20. see 22 JSw 
4, 83. 2 £ac*4ir. (Wti» D. 3. 

When: to bemade»'] Conusance must be cliunied before tl^e de- 
fendant has pleaded, Barnes, S4r>> and even before. impaf lancet; 
WiUes, 233; and incases where the cause of action appeals in thf 
writi as in trespass or oMSumppt by original, it must be dainied 
npon the veturn day of the writ, 2 WiU, 406. 413, 5 £un 2890; 
See \% East, \^ 

How made,'] The claim must be entered on a roll ; 2 Sir. 810. 
8 WUs, 409. See the form of the entry, 12 East, 15; and if the 
franchise were immemorial, and not founded upon any express 
charter, a former allowance of it in this court or in Eyre must be 
stated. ] L. Raym. 427 j 1 SaUc. 183. .9 Co, 27 b, 28 a. Such 
allowance, or, in the case of an express charter or private statute, 
then the charter itself or an exemplificatipn of it under the great 
seal {see Vol 1. p. 141), or an exemplification (see 1 W. BL 454), 
or copy (see VbU 1. p. 139), of ihe private stati^e, must be pro« 
duced m court Also, where the claim is made by one of the un^ 
▼ersities, a certificate of the chancellor of such university that the 
defendant is a resident member, and also an affidavit to the same 
effect, must be produced. 2 Sir. 810. 2 WiU. 312. 

Tlie claim is exhibited in court, and a motion is made that it be 
allowed. Then, upon the clum and the other documents above 
mentioned beiog read, tlie court grant a rule upon the plauitiff to 
shew cause why the conusance should not be allowed; and upon 
cause shewn or default made, the court make the rule absolute or 
disdiarge it, as in ordinary cases. See 12 East, 12. see 2 WUs, 
409. Comb. 119. 

Conusanjpe may be citdmed by .the bmliff of the franchise (Bro* 
Conusa^e,^, ^0)^or by the chAQcelior, vice chancellor (11 East, 



5Aft)» tf'CMa tbedepatyof tiievjoediiiie«iior,or«ilberof the 
•amryiiaoi ; AWr. 505 ; if mnde bj •ttoooey, the. letter oi a»> 
torney BHUt be pvodoced in court aad fiJecL 1 SMi. 103, 1 Lnl 
87. OMd see U East, 54S. 12 East, 12. 15. 

If ooQuiaaoe be allowed, a transcript of the record is sent to the 
laieriar coort; bet the record itself remains here; andif thepkiinr 
tiff afterwards cannot have jostice done hiia in the ooort belovr^ he 
any have a re-sommons upon the record remaining in this court. 
1 S^Um^ A57. Ttdd, 570. 



3;= 



CHAPTER VL 

ChtmgB rf Venue, 

B9a«Mdfm what etuet, by the defendai^'] Local actions must b^ 
brought in the county in which the oaose of action arose ; transit 
tory acdons, either in the coonty where the cause of action arose. 
Of in any ether coonty, at the option of the plaintiff. Bntif the 
plamtitf iNring a tiamsifeory action in any other county than that in 
which the eause of action arose, the defendant, npon application to 
d» court, (bunded opon an affidavit '< that the plaintiffs cause of 
actiou (if any) arose in the county of B, and not in the county of 
A" (where the action is brought) " or elsewhere out of the said 
county of B," can have the venue changed to the county where the 
cause of action really arose. See the form of the tffidavity Tidd-f 
Fermi, 171. f 1. The motion is a motion of course, and is absolute 
in the first instance. See the form of the rule, Tidd, FormSf 1 7 1 . { 
S. tmd eee B. T. 49 6. 3. 11 East, 273. Draw up the rule tvith tU 
ctetk of the nUet ; pay 6s. Qd. ; and serve a copy of it on the ptam" 
life attorney, who vsiU therettpon aUer the dtclaratien. In vacation 
yon may obtain a judge's order to the sarae effect: Get a motion 
paper eigned hy commei; and take it, together with the order and of' 
fidavit^ to the clerk of the rules, who wiU thereupon draw up the rule* 
If the action be by orisinal, the defendant must undertake not to 
being- error for want of an original. 8 Selhn, 252. This applies* 
lion may be made at any time liefofe the expiration of eight da^s 
afttf the declaration has been filed or delivered, if there be eight 
diays remaining of the term ; 1 Str. 21 1 ; but if there be not eight 
daya, it may tjSesa be made in the vacation or term following. R, M, 
1654. $ 5. But in all cases it must be made before the de« 
fendant has pleaded ; 2 Str, 854 ; see 1 Taunt, 58 ; unless under 
vtrj particular circumstances ; see 1 T. A. 781. 3 Bur, 1564 ; and 
it cannot be made after time has been obtained to plead, upon 
HnoM of pleading issuably, rejoining gratis, and taking short no- 
tooltiial. Covp. 511. 7 T« H. ^B»amdee9'Smf. fm. 
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• If the cause of action be soch, that the above affidavit cannot be 
made, the conrt will not order the venae to be changed, unless 
under rery particular circQmstancea, or by the consent of parties. 
Therefore if the cause of action have arisen in two coonties, as in 
an action for a libel pnblished in two or more connties, I T. R. 
57 1« or written in one and published in another county, 1 71 J2. 
647, the court will not change the venoe ; see 2 Sound, 5. e. 6 
Taunt, 565. € T. R. 363 ; but where the libel was written and 
pnblished in one county » 3 T. R, 306, or written Jiere and pub- 
lished in Germany, 3 71 R, 659. but see 4 Easty 495, the court 
allowed the venue to be changed to the county where the libel 
was written. In an acti(m for criminal oonversation, the ccurt 
have allowed the venue to be changed, upon the above affidavit. 
10 East, 32. So, in all actions upon contracts not under seal. Say., 
7. 3 Sir. 1 1 80. 2 T. B* 975; with the exception of actions on bills 
of exchange and promissory notes ; I T. A. 571. 5 Taunt. 576 ; 
but not in debt on specialty, 2 Str. 878. 1 Sid. 87. 7 Taunts 
306, in debt on award, 2 £. ^ P. 355, or in covenant. Yet in 
covenant,. where a view was necessary, the court allowed the "venne 
to bQ changed to the county in which the prennaes were situate. 
8 Eatt, 268. There are some other cases also in which the court 
will XK>t allow the venue to be changed, unless upon very special 
grounds ; as,iu actions for ioandaJum magnatwn, 2 L. Ra^, 1418, 
8 Salk. 668. 2 Str. 807, actions against carriers, 2 SaUc 670, alid 
actions for escapes or false returns. 2 SaOt. 669, 670. Also, 
where one defendant has allowed judgment to go by defoult, it 
may be doubtful if the court would change the venue at the in- 
stance of the other defendant who had pleaded ; for it might be 
imposing a hardship upon the former, to Iiave damages assessed by 
a jury of a different county, without his assent. See 4 ^/. ^ & 
833. 5 Taun/. 631. 

Sergeants at law, barristers, attornies, and officers of the court, 
.have the privilege of laying their venue in Middlesex ; and the 
coArt will . not allow the defendant to change it, even upon the 
usual affidavit; 4 Bw. 2027. 2 Show. 248. 176. 85(r. 828. 2 X. 
Raym, 1253, 2 Salk, 670 ; provided they sue in their own right, 
and not jointly with others. See ante, p. 105. But if they lay 
the venue in any other couoty, they have no privilege in retaining 
it; 7 Taunt. 146; nor can they as defendants have the venue 
changed to Middlesex, without the ttsoai affidavit. 3 T. R, 573. 
4 Bur. 2028. 

But where a transitoiy action is brought in the county in which 
the cause of action arose, the court will never change the venue, 
unless a fair and impartial trial cannot be had in the .county where 
it is already laid, see 2 Str. 874. Cowp. 510. 3 Bur, 1333. l564v 
1 WUs. 298, or under other very special circnmstances, see 1..T* R» 
782. 8 East, 268, or with the consent of parties. 1 WiU, 8d8. 
In local actions, when an impartial trial cannot be had in the 
county where the action is brought, instead of moving to- change 
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the veane, it is more usual to apply for leave to enter a suggestion 
upon the issue, in order to have a trial in the adjoining county, as 
directed Vol. 1 . p. 1 29. See 3 Bur. 1 330. 1 WiU. 77. 

Into vhat counties.'} When the venue b changed opon the 
common affidavit, it u always changed to the county in which the 
cause of action arose; when changed, because a fair and impartial 
trial cannot be had in the county in which it is lud, it is usually 
chan^ to the next adjoining county ; when changed fi>r any other 
special cause, it is changed into such county as the circumstances 
of the case suggest It may be changed to Chester, 2 L. Raym. 
141S. 1 Jf^, 2d2i Durham, or Lancaster, and the record sent 
down by mittimus ; but in these cases, if the action be hy ori- 
-gval, the party applying must undertake not to assign error for 
want of an original. 1 Selbm, 251; 1 Taunt. 120. 432. And 
therefore, where one defendant suffers judgment by default^ the 
other cannot change the venue to a county palatine, because the 
coBTt cannot prevent the former firom assigning error for want of 
an original. 5 Taunt. 87. 631. So, when some of several de- 
fendants appear separately, and offer to give this undertaking, the 
court it seems will not change the venue into a county palatine, un- 
less the others also jnve a similar undertaking. ^ M. Sf S. *i33. 
see 7 Taunt. 466. Tho venue may also be changed to a Welch 
county ; 6 East, 355 ; and if it be desired afterwards to have the 
cause tried iu the next English county, it may be done by a sug- 
|estion upon the issue, as durected VoL 1 . p. 129. see 2 W, BL 963. 
In Michaelmas or Hilary term, however, the court will not change 
the venue to a county where there are no spring assizes, tee 
1 WUs. 138. 2 Str. 1 180. Barnes, 490. 7 Taunt. 385, unless with 
the consent of parties. 

How and in what cases brought baek,"] Tlie plaintiff, however, 
may retain the venue in the county in which he has already laid 
it, by undertaking to give material evidence of some matter in 
issue, arising in such county. The application in this case is to 
discharge the .rule to change the venue, and is made as directed 
ante, p. 1 75, as to the latter rule. See the form cf the rutCf T\dd, 
Forms, 171. $3. The application should in strictness be made 
before the venue has been altered in the issue under the rule to 
change the venue; 1 Cromp. 114; yet the court have allowed it, 
even after the cause had been down to trial, and been made a 
remanet. Cowp. 409. see 2 Str. 858. In practice, however, it is 
usual to apply for this rule, as soon as the rule to change the venue 
has been served. 

If the plaintiff fail in doing that which he has undertaken, 
namely, to give material evidence at the trial df some matter in 
issue arising in the county where the venue is laid, he shall be 
nonsuit 2 W. BL 1031. see 2 T. R. 281. But it will be snf- 
^dent if, for instance, it be proved that the deed upon which the 
action is founded was enrolled within the county ; Peake, £u« 
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fil3 ; or, in an actkm bj the asogneei of a btiiiknipt, to pvoT^ 
that die oommistion iasaed apd the bankniptcy was declorod* in 
the ooimty; % M. if S. 36. see 1 New Rep, 310, conire; er^ it 
seems, to prove that the cause of action arose abroad ; 1 H. Bt, 
S8U ; or, in an action in Middlesex, to prove a paj^ment of money 
intocoort, even although the money were paid in after the mle to 
retain the venne was obtained. 2 T, R, 275. Bat the nndes- 
taking in this case must be understood to have reference only to 
the evidence necessary to support the declaration; and th^efore 
if the defendant confess and avoid the whole cause of actloDy or 

Elead a tender to the whole declaration, the pluntiff will not be 
onnd to produce at the trial the material evidence he undertook 
to givq. 1 Taunt.3 18. andtu3 Taunt, 86. 

The court will, however^, under very special eircumfttances* dif- 
eharge the rule to change the venue, without the undertaking 
above mentioned. Thus, when a fair and impartial trial ninnnt 
be h^d in the county to which it has been changed. Coup. 510. 4 
Bur. 2447, or if the affidavit upon which the venue was chav^ged 
be defective, Ttdd, 546. 3 T. il. 49i5, or the like, the court will 
discharge the rule to change the venue, without any undertaking. 
In all other cases, however, such undertaking will not be dispensed 
with, even although it be shewn that the aSdavit upon which the 
▼enue was changed is false. 6 East, 433« 1 Tonutt. 259. 3 Id. 
464, 7 Id. 178. but $ee nT.IL 305. 

In vaihat- eoMtt changed hy^phmi^J] In transitory- actiom* the 
plamtiff may lay his venue. where he will; but if from oinnun- 
stances he should afterwards desire to change it, he may obtain 
leave to amend his declaration, by altering the venne ; 2 5^. 
1162. 4 East, 433. 436 ; and this even after plea pleaded and 
issue joined, Bomet, 1 3. b%a tee Id, 1 9, or even after the venue has 
been changed on the usual affidavit. 2Str, 1202. In local ac- 
tions, upon satisfying the court that a fair and impartial trial can- 
not be had in the county where the action is laid, the plaintiff may 
have leatve to enter a suggestion upon the issof^ to that effect, and 
have the cause tried in the next adjoimng county. See VoL 1. 
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kJ^^ declaration contun any uunecessaiy counts, which mav 

«1 tf^i, P^^ *" apphcation, wUl order them to be stmck out; 
and, if^uch counts appear^o have been introduced for thepuipoie 



of vexation or the tike, the court will order tbe plaintiff to paj the 
cosU of the application. 1 SeUon, S39. That snch counts are 
taperflnoosy however, most appear either from the declaration it- 
lelf or firom the bill of particulars. In an action bj an attomej, 
where the declaration contained two coants for work and labour 
bj him as an attorney, and two counts for work and labour ge- 
nenUly, the court of Common Pleas, ordered two of these oouots 
to be struck out as superfluous ; 1 New Rep, 289. and see Hardm, 
1S9 ; yet this is a very ooounon mode of declaring^ and 1 doubt 
if this court would conader one or two common counts, as in this 
CMIU however supeffluous^ of jwilifienft consequence, to be the 
subject of such an application. But if the several cnanta of a do4 
ckimtioQ contiun really distinct causes of action, (as where a d«a 
claiationoo a penal statute- contained 4801 eouots fisr different 
paqaillies, Tid4, 553. and tee 3 SnuA, 1 13)| the court of conn^ 
9^/D|iot,Qrder any of then to be ezpun^* 

Or, if any part of a count be superfluous, such as unnecessary 
iietptaby statements of title, descriptions of property, or the like, 
i, the superfluous matter be of any length, the court npon appIicM 
tigo wiU in like manner order it to be struck ont» 1 SeUoih ^289« 
r«M* 553. Cfwp, 665* 727. In aa action against 46 defendants* 
tbe court ordered the word " defendants'* to be substituted iw 
the naimes of tbe several defendants in tbe declaration, in all the 
pUces where tliey occurred excepting the firs^ 4 New. Rep* 88&. 

So, if a declaration unntoessarily contain indecent or scandalooa 
huignffe, the court upon application will refer it to the mastePg 
and Effect him, if he report.against it, to tax exemplary costs, i 
IFtfa. 30. Imp. B. R, 294. 

The rule granted in these oases is either that the dedawtbn b* 
referred to tbe master, (upon whose report the court will after- 
^aafds decide), or a rale upon tbe plaintiff to shew cause why the 
superfluous matter should not be struck out. It b seldom referred* 
U> tbe master, unless in tbe case of scandal and impertinence, or 
whftce the super^uous matter is so mixed up in tbe dcplaration as^ 
not to be eaniy separated and distinguished or pointed out witlv 
distinctness to the attention of the court. The motion should be 
made before plea pleaded, and, in strictness, belbre tbe defendant 
hfli obtained time to plead. Hardio, 1 99* 
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CHAPTER Vni. 

CoruoHdating Actions, 



o 



In ordinary coies.] If two actions be broaght by the same plan-* 
tiif, at the same time, against the same defendant, for causes of 
action which may be joined, and the defendant be holden to bail 
In both, the court will compel the plainti£P to consolidate them, 
and to pay the costs of the application. 2 T. R. 639. see 1 Smith, 
4^« On a rule to shew cause why the proceedings in 37 actbns 
of ejectment brou^t against the occnpiers of so many houses in 
Seckvilie-street, should not be stayed, and abide the event of a 
special verdict in another action upon the same title. Lord Ken- 
yon said it was a scandalous proceeding ; that all the causes de- 
pended on the same title, and ought to be tried by the same re- 
cord; mle absolute. 2 SeUm, 144. and tee Barnes, 176k but tee 
S Sir. 1 149, contra. So, three declarations against different per> 
wns for the same assault, were ordered to be consolidated ; Proc. 
Seg. 151 ; but in another and similar case, the application was 
iiefosed. I Str» 420« It is a matter of discretion, however, with 
the court to order such actions to be consolidated ; and they will 
always do so, if it appear that the actions were brought separately, 
Imt the purpose of vexation or oppression. 

In adimt upon po2tctes of insurance.'] Where several actions are 
brought upon the same policy, the court, upon application of the 
defendants and with the consent of the plaintiff, will grant a rule 
to. stay the proceedings in all the actions but one, the defendants 
undertaking to be bound by the verdict in such action, and to pay 
the amount of their several subscriptions and costs if the plaintiff 
^uld recover ; together with such other terms as the court may 
think proper to impose, upon them. Parke, Introd. Or if the 
plaintiff refuse his consent, the court will then grant imparlances 
in all the actions but one, until that one have been determined ; 
Parke, Inlrod.; and if determined in favour of the plaintiff, the 
other defendants may (if necessary) obtain a stay of proceedings 
in their several actions, upon payment of the amount of their sub- 
scriptions and costs. 

The application is made to the court in term time, or to a judge 
in vacation. There must be separate rules, or summons and 
orders, in each action. After verdict for plaintiff, (if the actions 
have been consolidated by order) move to make the order or orders 
a rule or rules of court ; then move for a rtde nisi for judgment, in 
the defended action^ and also that judgment maif be entered in the 
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several other aetiont which were contoUdated, and that the plaint^ 
be at liberty to tue out execution thereon ; and if afterwards made 
ab$ohUe, sign judgment, tax your costs and sue out execution, (oc- 
cording to the terms of the rule,) as in other cases. 



CHAPTER IX. 

Payment cf Money into Court i 

When a person is satisfied that he is indebted to another, bot 
disfNites the amount claimed of him, then, before action brought, 
be may tender to his creditor the 0am which he thinks he really 
owes, or after action brought he may pay diat sum into court, and 
let Hie. plaintiff afterwards proceed in liis action at his peril. But 
if neither the existence of the debt nor the amount claimed be 
controverted, the defendant should apply to stay the proceedings, 
upon payment of debt and costs, as directed in the next chapter, 
Ihe payment of money into court shali be first conudered. 

In what cases,"] The general rule is '* that where the sum de« 
manded is a sum certain, or capable of being ascertmned by mere 
computation, without leaving any other sort of discretion to be' 
exercised by the jury,*' the defendant shali be at liberty to pay 
money into court 2 Bur* 1 iSO. Thus it h allowed in assumpsit j^ 
where the breach is the nonpayment of money, 2 Salk, 596, but 
not odterwise. 3 3*4^ P. 15. In actions against carriers indeed^ 
where they hare given a notice not to be accountable for goods 
t>eyond a certain amount, they are allowed to pay that amount 
into court ; \ H,Bl, 299 n. ; but they will not be allowed to pay 
money into court, in assumpsit fix injuring the pluntiff*a goods. 
2B. 4^P. 234. 

In debt or simple contract, the defendant may pay money into' 
court; 1 if. BL 249; so, in debt for rent; 2 Saik. 59«. Pr, Reg. 
257 ; so in debt on a policy of insurance. 19 G. 2. c. 37. § 7.' 
Bot in debt on recwd or specialty, he cannot; because in these 
cases the amount of the debt is ascertained, and cannot be varied 
from by the jury in their verdict; see 2 Str, 890 ; yet if the de- 
claration contain two counts, the defendant may, upon payment 
uf tiie debt demanded in one of them, have the proceedings stayed 
as to that count, and let the plaintiff* proceed if he will upon the 
other. See the next chapter. 

In covenant, where the breadi assigned is the nonpayment of a 
sum of raooey, the defendant may pay money into court ; 2 Salk, 
596. 2 B^r. 1 120. Barnes, 284. 'i82. 19 G. 2. c. 37. $ 7 ; but not 
otherwise. 2 If. Bl. 837. 
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la ftctisiit of trespass, the defendant cannot pay money lato 
court, 2 Str, 906, unless in actions against justices of peace, &a { 
vide infra; nor can this be done, even in trespass ibr mesne pro- 
fits; 2 WiU. 115; nor in case; 3 Str, 7S7. 906. S T. R. 47. 
1 T. R, 335 ; nor in trover, replevin, or ejectment. Yet in tro- 
ver, the court have in some cases allowed the defendant to bring 
into court the article for which the action was brought, and costs; 
so, in ejectment they allow the defendant, and in replevin the 
plaintiff, to bring into court the amount of the rent, for the non- 
payment of which the ejectment is brought, or the distress vraa 
made, respectively. As in tbieie cases, however, the parties pay 
in, not a part merely, but the entire sum pretended to be due, it 
will be more convenient to defer the consideration of them to the 
next chapter, where we shall have to treat of the application to 
stay proceedings upon payment of debt lOid oosts, generally. 

In actions by executors or administrators, the defendant najr 
pay monoy into court, as in ordinary cases. 3 Str* 796. ata 
S SaUt. 596. 3 Id, 105. 

In actions against justices of peeoci or against officers of the ex<* 
dse or customs, for any thing done by them in executioii of their 
respective duties, if they have not made a tender, or if th^ eon* 
oeive the amends tendered to be insufficient, they may have leare 
to pay uMo court such sum of money as they shall think fit ; and 
the same proceedings shall be thereupon had, as in other cases of 
paying money into court. See ante, p. 152. 

If the defendant pay money into court, in a case where he u 
■ot allowed to do so, the plaintiff, by taking it oat, will thereby 
waive the irregularity, and the effect of it will then be the same 
as if it had been paid in on a mere money demand. 1 T, R. 710. 

If there be two or more counts in a declaration, and one of them 
be for a money demand, the amount of which may be&soertaiBed 
^y mere computation, such as above described; the defendant 
may pay money into court upon that count. See 4 T, H, 579. 
So, in covenant, if several breaches be assigned, and one of them 
be the nonpayment of money, the defendant may pay money into 
court upon that breach. 2 W. BL 837. 2 Bur, 1 ISO. Or if in 
such a case, the money intended to be paid in be the whde amount 
(Remanded for the rent, &c. the defendant may apply to stay the 
proceedings on that count, upon payment of the sum therein de* 
manded and oosts, and that the plaintiff be at liberty to proceed 
fpon the other counts, if he should think fit % and the same in debt 
un record, specialty, or statute. See the next Chapter, But the 
aourt, it seems, will not allow a defendant to pay money intoooaft 
ippon some of the counts of a declaration, and demur to the rest; 
Pr, Reg. 256. 1 SeUon,. S86 ; and the court of Common Pleat 
have refused to allow one of three defendants who alone appeared^ 
{one of the others having suffered judgment by default, and the 
ftther being outlawed) to pay money into courts civen althongb he 
Offered to pay all the costs up to that time. 2 W, BL 1029. 
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Wkm mddhowpaid t^] M«aey may be paidlfltd edut •! lAy 

UiDe before plea pkaded, m a matter of eourae; or lifter plea» upon 
obtainiiig a judg&'t order for that purpose. 1 T. 21. 710^ 71 !• 
See I Tmmt, 491. and Vd. U p. 11^ 1S?4. The notion is a m»> 
ikm of course. Get the MoHiNi /verier ugned ^eittinteii tkm 
pay the mwiey UUo Moatti* ^ank in FleH^streeti and get a recHpi 
fir it ; take this rece^ to the signer <fthe wi'its, i»Ae toOl ihir^ 
^psn gheyau his recent pay him S«. 4d. and also 2s. if the sum 
paid m be wider lOL, or at the rate of 20s.per lOOf. J^ vny 
greater smit, ILH.BJ. 1. Then take this reeeipt and the Mo- 
tian paper to the clerk tftherula, who will draw up fht rules pUy 
kitn 8s./ see thejorm, Tidd^ Founts, 179. § 1. Serte a copy ^ 
il eii M« p^atnt^** otforiMy. If the application be not made itt 
tern or witbin seren days after it, or if made after plea pleaded^ 
then g€t ajudge^s order to the derk of the rules to draw up iha 
nde, (which will be granted to you, as of course, withotU'sum' 
mons)t and having obtained the receipt fiam the signer of tha 
writs as above directed, take them, together with the motion paptr^ 
to the derk of the ruler, and draw up the rule. 

Besides the money thus paid into court, the defendtflit (aco^rdhig 
to tSbe terms of the rule) must pay costs, to be taxed by the master, 
if the plaintiff accept the money so pud in, and do not proceed In 
Us action. In a vecent case in this court, although it appeared that 
a certain sum had been offered to the pkintifT before dechtfttion, 
and refused, yet the court would not afiow the defendant to pay that 
son of money into court after declaration, upon the terms of the 
piaintiflTs being obliged to relinquish the costs of the declaration If 
he afterwards took the money out ; they said that the defendant 
should have tendered the money, and pleaded the tender. IS East^ 
551. see Pr, Reg. 258. 5 Ttiunt. 840. but sie 2 Tnnnt. 203. 283. 
But where the conduct of the plaintiff appeared to have been CX' 
tremely oppressive, and that the defendant was -iHlIing and ofl^red 
to pay the money before action brought, the court upon appli<!atldn 
of the defendant (after he had paid the money into court) ordered 
that so much of the rule as obliged him to pay costs i^ouM b% 
discharged. 1 Bur* 576, 

If the defendant find that he has not pud a sufficient sum of 
money into court, the court probably might be induced, under ytrf 
speeisl circumstances, to allow him to pay money in a second time 
«pon payment of costs. But see Barnes, 282. Pr. Reg. 268. 258* 

Effect of it.] By paying money into court, the defendant Im- 
pliedly acknowledges that the contract or other catfse of action ivai 
described In the declaration ; 5 Bur. 2640. 1 Esp. 347. see 13 Sastt 
802. 2 Stark. 103. 7 Taunt. 450; and the only remaining qnea* 
tion to be determined is the amount of the damages. Theiefore 
where the plaintiff declared upon a general undertiSring by the de« 
fendant to carry goods for hire, and the defendant paid 51. \vM 
tourt, it was holden that the dcifendant eould not give in evidence 
tint the contract was that he should not be answerable fevgoodi 
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loit to a greater value dian Sin unlen entered and {faid for «oocird* 
iiigly » although if no money had been paid into court, the plaintiff 
must have been nonsuited on such evidence. 2 J5a«/, 128. If money 
be paid into court in an action on a bill of ^cchange, there ia no 
necessity to prove the defendant's hand?rriting; 2 JB. Bl. 374. see 8 
Camp* 40 ; if in an action of cerenant, the execution of the deed is 
^admitted. 2 Camp. 375. But it is not such an admission as pre* 
dudes the defendant from taking an objection to the legality of the 
contract, in otdex to prerent the plaintiff from recovering beyond the 
sum paid in ; 1 T. R, 464; and if the declaration contain a legal 
and an illegal demand, the mcmey paid in shall be aj^Ued to the 
-legal demand only ; I S. ^ P» 264 ; so, in -an action on a policy 
of insurance^ the court under particular circumstances, allowed the 
defendant to give evidence of fraud, notwithstanding he had paid 
money into court 3 ^. {• P. 556. and see 2 Mn ^ S* 106. 
9 East^ 325. 1 Camp, 557. It is a conclusive admission, however, 
of plaintiff's right to sue, 5 Esp. 19, and of his right to the cha- 
racter in which he sues. 2 Camp, 441. But it is no admiaaion of 
the plaintiff's right of action, beyond the sum paid into court. 

2 E^ 482. n. 2 Camp. 341. 

If the plaintiff take tiie daoney out of court, and it amount to leas 
than the sum stated in the affidavit to hold to bail, the plaintiff does 
not thereby sulgect himself to an action for a»maliciotts arrest. 

3 Esp,34. see 5 Etp. 69. ^ut see 2 New Bep. 76. 

T^ plaintiff may be nonsuit after payment of money into court; 
2 £flp.482. n. 607. VoL I. p. 188. and see 3 Esp. 106; but it is 
doubUul whether the defendant can demur to evidence, after it* 
I H.BL 93. 

After the payment of money into court, the defendant can never 
afterwards take it out, even although it was paid in by mistake^ 
2^. 4f P.392. 2 T.JR.645. see2Smitk, 49. Bames^ 279.281. 
284. Yet the court, it diould seem, if the plaintiff failed in his 
action, and the money had not been already taken out of court 
by him, would impound it to answer the defendant's costs. See 
Batnesy 28a 

' Bf&xeedimgi after kS] Where money has been paid into court, 
the plaintiff may in all cases take it out, and then other acc^ it 
in satisfaction of his debt, or may proceed in the action, at bis 
option. See 2 Saik. 597. The only question is as to hit right to 
costs. If he accept of the money paid in, in satisfaction of his d^t, 
he is entitied to ctosts to the time of paying it in. Even if he pro- 
ceed in the action, after the money has been paid in, he may stiU, 
at any time before trial, accept the sum so paid in, in satisfaction of 
his debt, and be entitied to costs to the time of pajring the money 
into couzt, upon allowii^ the defendant his subsequent costs. I T.R. 
629. 7ia tfillesy 191. But if he proceed to trial, and a verdkt 
be given against hhn (4 T. B. lO. bui see2 B.j: P. 56. 3 Id. 
556. 2 Tmmi. 361. 4 Id. k96\ or a juror be withdrawn, (S T.R. 
657), or he be nonsuit; or even if the defendant obtain judgment 
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fts m ease of a nonsuit (2 3f. j- & S35. 6 Tauni. 158. huiseeS 
^. 12. 406. 486) : he will not be entitled to costi to the time of 
paying the money into court. And where several actions on a po- 
licy of insurance were consolidated after money paid into court by 
the several defendants, and the plaintiff was nonsuited in the action 
whidi was brought to trial, the court held that he was not entitled 
to costs in any of the actions, up to the time of paying the money 
into court 7 T, R. 372. see 2 Taunt. 361. 5 Id. 607. It may be 
necessary to observe, however, that if the money have been paid in 
on one count only of the declaration, the plaintiff (if he accept of 
the money so pud in) will be entitled to the costs of that count 
only, and not of the others. 4 T. R. 579, 2 Taunt. Z66. 

If the plaintiff proceied to trial, and do not prove a debt or da« 
mages b^ond the amount of the sum paid into court, he shall (upon 
die drfendant's producing the rule, 3 Camp. 41,) be nonsuit or 
have a verdict against him, and be liable to costs as in other casesi 
IT.B. 710. 4 T. R. 10. 1 Saund. 33. c. 

But if he wish to discontinue the action before trial, having pro- 
ceeded in it after the money was paid in, let him move for a rule 
to diew cause, why the master should not be directed to tax the 
costs of the plaintiff to the lime of paying the money into court| 
and (he defendant's costs from that time to the time of making the 
present application, and why the defendant should not pay the ba- 
lance to the plaintiff. 1 T. R. 629. 

Or if he wish to accept the money pud into court, in satisfaction 
of his debt, without proceeding in the action, let him first take the 
money out of court thus : Get a copy qfthe rule at the rule offices 
and take it to the signer tfthe ivrits, who will thereupon pay ytni 
the money. Then get an appointment Jrom the master^ on the 
copy of the rule, to tax costs, and serve the same on the d^endanVs 
tatomey. R. M. 31 G. 3. Attend accordingly before the master^ 
and have the costs taxed g and ffthe defendant do not pay themt 
immediately proceed intheactiont 1 iS^r. 1220, and at the trial 
you wiU be entitled to a verdict for nominal damages, and to the 
costs of the action as in other cases. See 1 Camp. 558. n. If^the 
plaintiff take the money out of court, and do not serve the appoint- 
ment as above mentioned on the defendant'^s attorney, it is to be 
considered that the plaintiff intends to proceed in the action, to re- 
cover a larger sum than that paid into court.. R. M. 31 G. S. 

Paym&fU of money into court, upon a plea of tender. "] If you 
intend to plead a tender, pay the^money tendered into court, in the 
inanner directed ante, p. 183, and get a receipt for it, inthemar^ 
gin of the pilea,fTrom the signer of the writs. 

After paying money into court on a plea of tender, the defendant 
can never take it out, even although he have a verdict. 2 Str. 
1027. But the plaintiff may take it out, whether he confess or 
deny the tender in his replication. 1 B.^ P. 333. 

If tbe defendant plead a tender, without paying the money into 
^Otttti^he plea tnay be treated as a nullity, f^oL I, p. 120. 

VOL. Or K 



186 Staffing PnceediM^Sp 



CHAPTER X. 

Staying Proceedings, 

Upon payment of debt and costs.] Where the defendant U 
vUling to acknowledge the cause of action, but not the allied 
amount of the debt or damages, we hare seen that the mode of pro- 
ceeding to be adopted by him is, either to allow judgment to pass 
against him by default, and have the damages ascertained by an in-, 
quest or upon a reference to the master, see ante, p. 8. 19. 30, or 
fcy paying the sum actually due into court. See the last Chapter^ 
But if he dispute neither the cause of action, nor the amount of the 
debt or damages as stated in the declaration, he may niove to stay 
the proceedings upon payment of debt and costs. It may be laid^ 
down as a general rule, that the defendant will be allowed to stey 
t)roceeding8 upon payment of debt and costs, in all cases where at^ 
common law he may pay money into court See ante, /). 1 81 . 

Thus, in assumpsit for a money demand, the defendant may 
lave the proceedings stayed upon payment of the sum demanded 
and costs. See 5 Taunt* S.40, Where several actions are brought 
against the acceptor, indorsers, &Cn of a bill of exchange, any o( 
the parties, after judgment obtained in the action against him, may 
prevent execution from being sued out thereon, upon payment of 
the debt and costs; and before judgment, the drawer or indorser of 
a bill of exchange, or the indorser of a promissory note, may stay 
the proceedings in the action agaunst him, upon payment of the debt 
and the costs in that action ; but the acceptor of a bill of exchange, 
or the drawer of a promissory note, cannot obtain a stay of proceed- 
ings before judgment, excepting upon the terms of paying not only 
the debt and costs in the action against him, but also the costs in 
all the other actions against the indorsers, &c. 4 T, R. 691. 

In debt on simple contract, the proceedings may be stayed upon 
bavment of debt and costs. So, in debt for rent, Hardw. 173. 
So in debt on bond in a penal sum, conditioned for the payment 
of a' less sum, the defendant may bring into court the principal and 
interest, (se^ 7 T. R. 124), and also such costs as have been ex- 
pended in any suit in law or equity concerning the same {see 1 Str, 
696) ; which shall be deemed and taken to be in full satisfaction 
tnd discharge bf the said bond. 4 ^ 5 -4. c. 16. § 13. 5ce 3 Sur, 
1373. 2 T, R. 388. So, in debt on bond conditioned for the pay- 
tnentof an annuity, or of money by instalments, the defendant may 
obtain a stay of proceedings, upon pajTnent of the arrears and costs, 
provided he give the plaintiff judgment in the action as a security 
for the future payments, 2 Sir, 957. 814, 3 Bur. 1370, but not 
btherwise;" 1 Bam. ^ Aid, 214. 2 Taunt. 387, see 4 Taunts 
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927 ; but wbere the bond wtis conditioned for the payment of a ftum 
in gross, and l^ a subsequent agreement diat sum was to be paid 
by instalments, the court would not stay proceedings on the bond 
upon payment of the instaUnent, but required the defendant to pay 
in ihe whole sum mentioned in the condition of the bond, with 
costs ; 3 Bur» 1S74 ; and the same, where it was expressly stated 
in the bond that the whole sum should become due, upon default 
made in the payment of any one instalment 2 IF. Bl, 958. In 
these cases, the application is for a rule to shew cause, why it should 
not be referred to the master to compute the principal and interest 
due upon the bond, and why upon payment of such sum with costs 
to be taxed, Sx^ the proceedings in the action should not be stayed.. 
Sok in debt on bond conditioned to perform covenants, or for the 
performance of any specific act, the defendant may obtain a stay of 
proceedings, upon payment of the penalty of the bond and costs. 
Ante, p. 28. So, in debt on bond conditioned for the payment of 
mortgage money, or for the performance of covenants in a mort- 
gage deed, where no suit for foreclosure or redemption is depend- 
ing, a payment to the mortgagee, or, in case of his refusal, a pay- 
ment into court, of principal and interest due on the mortgage, and 
costs, shall be deemed to be in full satisfaction of the mortgage* 
and the court shaQ discharge the mortgagor of and from the same 
accordingly. 7 G. 2. e. 20. $ h and see 7 T, R, 187. 8 Id, 326. 
1 Wils. 80. As to staying proceedings in debt on bail bond, see 
Vol, i.p* 102« So, in debt on judgment, the court will stay pro* 
oeedings upon payment of the sum recovered by the judgment aniV 
costs. See 2 W. Bl. 785. and see VoU l.p. 281, 282, as to staying 
proceedings against . bail tipon their recognisance. So, in debt on 
statute for a penalty, the proceedings may be stayed upon payment 
of the penalty and costs; 2 Str, 1217. 2 W, fil. 1052. and see 1 
Bur, 431 ; or if the action be for several penalties, the defendant 
may have the proceedings upon one or more of the counts stayed, 
upon paying into court the penalties claimed in such counts, and 
aUowing the plaintiff to proceed upon the other counts if he wish it. 
. In covenant, where the breach assigned is the nonpayment of 
money, proceedings may be stayed upon payment of the amount 
claimed and costs. . 

In trespass and case, the court will not stay the proceedings, 
upon payment of a sum of money and costs; not even in the action 
of trespass for mesne profits ; because the damages in these cases 
cannot be ascertained without the intervention of a jury^ See 2 Sir, 
906. 7 T. 12. 335. 2 Wils,ll5. Yet in one case, under particular 
circumstances, the court ordered the proceedings to be stayed in an 
action of trespass, upon the defendant's restoring the goods seized, 
or paying the full value of them, with costs; 7 T0 R. 53; but this 
is a very rare instance. In trespass and case^ therefore, if you 
cannot deny the cause of action, you should allow judgment to go 
by default, and let the damages be ascertained upon a writ of. en- 
quiry. , 

In trc^er for money, the court will allo^ the money claimed ly 

K 2 
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the deckrttioB to be paid into covrt» and let the pltintiffafterwuid^ 
proceed in tlie action at his peril ; 1' Sir, 142 ; or they will stay 
the proceedings perhaps upon payment of sueh sura with inteiest* 
ahd costs, if there be no circumstances in the case calculated to 
enhance the damages beyond the mere interest. So» in trover for 
a specific chattel, when tlie chattel is of an ascertained quantity and 
quality, and unattended with any circumstances that can eobance 
^the damages above the real value, the court will allow such chattel 
to be brought into court, or will order it to be delivered to the 
|)laintiif, and let him afterwards proceed in the action at his peril as 
to costs, in the same manner as upon payment of money into court ; 
.<( J?ttr. 1364. Ca. iV. C. B. 59. see Say* 80. 120. 2 Str. 822. 
1191t 1 WiU, 23 ; or perhaps they would grant a rule calling upon 
the plaintiff to shew cause why, upon delivery to him of the goods 
in question, and upon payment of costs, all proceedings in the ac* 
tion should not be stayed. Ca. iV. C B* 130i ' 

In replevin of a distress for rent, the plaintiff may have leare to 
pay the rent claimed int»court; 2 S€Uk,S9^, 1 H*. BL24 ; or, upon 
application of the defendant, the court will stay the proceedings* 
upon payment of the- costs of theaetiooandthe costs of replevyingy 
and upon giving up the rejdevin bond> if no special damage be 
stated in the declaration. 3 M. ^ S, 525. 

■ In ejectment for nonpayment of rent, if the tenant or his as-> 
sigftee (or the mortgagee of the term, 3 TtiurU, 402) shall, at any 
time before trial (or at any time before execution, afWr a judgment 
against the casual ejector, 2 Sir, 900) pay or tender to the land- 
lord, or pay Into court, all the arrears of rent and costs, all further 
proceedings shall cease. 4 0. 2. c. 28. § 4. The application is to 
the court in term time, or to a judge at chambers in vacation; see 
the, form of the rule, Tidd, Forms, 692. $ 47. If the lessor of Ae 
plaintiff, however, have any other title to the premises,' than that 
arising from the nonpayment of rent, he is not prevented by this* 
rule from proceeding in the action upon such title. So, in eject- 
ment by mortgagee, where no suit in equity for foreclosure or re^ 
demption is depending, if the person, having a right to redeem, 
shall, at any time peotlSng the action (see, 4 Taunt. 887), pay to 
the mortgagee, or, in case of his refusal, pay into court, the princi- 
pal and interest due on the mortgage, with costs, it shall be deemed 
and taken to be in full satisfaction of the mortgage, and the court 
shall discharge the mortgagor of and from the same accordingly, 
and order a reconveyance, &c. 7 G. 2. c, 20. $ 1. This however 
does not extend to cases where the right of redemption is contro- 
verted, or the money due is not adjusted ; nor shall it prejudice any 
subsequent mortgage. Id, $3. see 2 W^. JW.726. Barnes^ 182. 
177. 176.2 Str. 1107. 1 /e/.413. 7 T. R. 185. 8 T. JJ.326; The 
agplication for this purpose may be made to the court in tetpi time, 
or to a judge in vacation. 

Where there ore two or more counU in a declaration, and any 
one oOhem be for a demand of a sum certain, such as is above 
Ajscnbed, the defendant mayobtiwi a stay pf proceedings a*: to 



Statfing Prooeedingt. 189 

thai joeont upon ];)ayinent of the lum of money therein demanded'; 
and the phmtifiTmay proceed on the other counts if he wish it. But 
if he do not proceed on the ether counts, the defendant, by tlie 
terms of the rule or order, must also pay. him the costs of the mo 
tion as far as it has proceeded* 

In ordinary oases, the proceedings may be ata3red, upon applicaife 
tion to a judge at chambers ;■ lee thejbm, of thejummona, TitUf 
FortnSy 151. § J. — and of the order thereon, Id» §2; orby aip^ 
plication to the court in term time^ in vtueh case the rule is abso* 
lute in the first instance. In other cases, you must apply for a 
rule to sliew cause. As soon as you have obtained the rule abso* 
Ittte or order, get an ajvpoitUment on it from the master, and 9evve 
a copy of the rule or order with af^mntment on the plaintiff** at^ 
tomey or agent i 4hen get the costs taxed, and pay them withotU 
delay. If the rule or order be drawn up, that upon payment of 
debt and costs within a, certain time the proceedings be stayed ; if 
the debt and costs be not paid within the time so limited, the plain* 
tiflfriiould proceed in the action; for the rule heing conditional he 
cannot thereupon obtain an attachment 11 JEast, 319. 2 8tn, 
1220, and see Id* 699- and see 1 Camp. B59*, n, 7 Mast, $36. 

In second actions for the same cauK^ Upon the app^cation 
dC a defendant in ejectment, the court wiU stay the proceedings un- 
til the costs of a former action be paid ; 4 East, £85, I Sir. <548k 
554. see JBames, 180 ; although the first action were not between 
the preset jparties, hut by the father of ihe present lessor of plain- 
tiff against the present defendant's father, 8 T. B. 645. and see 
4 East, 585. 2 fF. M. 1180, and even although the present actiofi 
be not for the same lands, provided it be upon the same title. 6 3\ 
JS. 740. And it is not material, in this respect, whether the former 
action were in this or another court 1 Str. 546.554. 2 W* £U 
1 158. 1 Salk. 255. But if the lessor of plaintiff, upon discovering 
a material mistake, before trial, abandon that ejectment and bring 
another; 2 Str. 681. 1099. 1121; or abandon his suit in one 
court and bring a new action in another : 1 T. R. 491 : the court 
srill not stay proceedings until the costs of the former action be 
paid, particularly if the proceedings do not appear to be vex* 
atious. Also, who-e a defendant in a former ejectment, after being 
evicted, brings another ejectment for the same premises, the court 
will stay the proceedings until he pay the costs of the former ac- 
tion, 6 T. R. 223, whether such action were in this or in another 
court 3 J9. ^ P. 22. Besides the costs of the former eject* 
ment, the court wiU in some cases also oblige the party to pay the 
costs of the action for mesne profits ; 4 East, 585 ; but in no castf 
will they oblige him to pay the damages in such action, however 
vexatious the proceedings of the present lessors of plaintiff may have 
been. 15 East, 233. Besides the cases above mentioned, Ihe court 
have stayed the proceedings in a second ejectment, until the special 
verdict in the fiirmer one idiould be determined. 2 Str. 1 1 05. ' So, 
mbae the 4e^daot, after Terdict against him, brought a writ oC 
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error, ind pending the writ, brouglit a new gectment to recover tife 
fame premises, the court stayed proceedings io the nev action untii 
he quitted possession or the tenants attorned to the lessor of plain- 
tiff in the former action. 1 Salk. 258. 

And not only in gectment, but also in other actions, the court 
will stay proceedings, until the costs of a former action for the 
aame cause be paid, 2 T. JZ. 511. n. 2 IT. Bl. 741, 3 WUs. 149. 
see 2 Sir, 878, provided both actions were by and against the same 
partieSi Cowp. 322. Also, where an action was stayed in this court 
by a consolidation rule, and the plaintiff therefore discontinued it, 
and commenced another action in the Common Fleas for the same 
cause ; that court stayed the proceedings, until after trial of the cause 
in this court with which the former action had been consolidated. 
1 Taunt. 565. But the court have refused to stay proceedings 
against a defendant, until the debt and costs recovered by him in a 
former action against the present pluntifi^ should be paid* 1 ff, 
BL 10. 

The court have also, in some few instances, under peculiar cir- 
cumstances, and where the proceedings were evidently vexatious, 
stayed the proceedings in a second action, after a recovery for the 
same cause in a former one. But this is very rare ; and the court 
usually refuse to interfere in this summary way, but put the defend- 
ant to plead the former recovery. Cowp* 744» 2 T. £• 512, and 
see 2 7. M, 712. 

In trifling actions.^ It is deemed beneath the dignity of this 
court to take conusance of pleas under 40j. ; besides it is prohi- 
bited by Stat. 6 Ed. 1. c. 8. Therefore if it appear, either upon 
the face of the declaration, 3 Bur, 1592, or by the plaintiff^s ac<» 
knowledgment, 4 T. B. 495. and see 2 New Bep. 84. 2 W. BL 
754, or even from the defendant's affidavit, if not denied by the 
plaintifl^ 5 T. B* 64. but see 3 Bur. 1592. 2 L. Baym. 1304^ that 
the sum for which the action is brought is really less than 40s., the 
court upon application will stay the proceedings. The rule of 
course is a rule nisij unless perhaps where the cause of action ap« 
pears from the pleadings to be under 40s. ; and it may, it seems> 
be applied for at any time before triaL See 4 T. J2. 495. 

Also, if a suit be commenced in this court, for a cause of action 
within the conusance of the court of requests of the district or place 
where the parties reside, the court will in general stay the proceed- 
ings upon application. In all cases where there are prohibitory 
clauses in the statutes by which the jurisdiction of the Inferior court 
is created, as in the Westminster and Tower Hamlets* acts, the ap» 
plication should be made b^ore plea pleaded ; in other cases, before 
issue joined, MS. M. 1814, although there are instances of the 
court entertaining the motion after verdict or judgment by default* 
Vide post, CA.30. 

. fit aeiionst pending errtfr,'] As to staying proeeedinga is aa 
Action upon a judgment pending error, see Vidt 1. p. 220. As to 
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itay^ng execution upon the origiDfl3 juiigment, pending error, tee 
also Vol* 1. p. 218 — 221. And as to sUying proceedings against 
haiX upon their recognizance^ pending error in the action against 
the princ^ aee Vol. Up, 219, 220. 282. 

■ In other cuset.'] In all suits by a common informer, within 
jtat. 21 jr. 1, c. 4. (See Vol, 1. p, S), commenced in this court, the 
proceedings will be stayed upon application* See I Str* 415. and 
tee 2 T. R, 274. 3 7. 12. 363. So if an action on a penal statute 
be brought in tliis court, when the proper mode of proceeding is by 
information and conviction before a justice of peace, the court will 
stay the proceedings. Actions for penalties on the lottery acts, 
must be brought in the court of exchequer, in the name of the at- 
torney general ; 36 G. 3. c' 104. $ 38 ; if commenced in this court, 
the proceedings will be stayed. And the same, as to actions for 
penalties on the stamp acts. JSee 44 G, 3. c. 98. §10. and see 26 
G, 3. c. 77. $ 1 3, as to penal actions for offences against the laws nf 
excise or customs. In an action on stat, 2 G. 2. c. 24, for bribery 
at an election, the court stayed the procee^ngs because tbe plaintitf 
had been jg^uilty of a wUful delay in prosecuting tbe action;. 3 2^ it. 
5 ; and, even after verdict, they have stayed proceedings, upon the 
«^u8e of discovery. 4 Bur, 2287. ^ 

In an action on a promissory note, the court granted a rule to 
-shew cause why the proceedings should not be stayed, upon an af- 
fidavit that the note had been obtained without consideration ; and 
4hat fact not being afterwards contradicted upon shewing cause, tb^ 
court made the rule absolute. Tidd,461, 

Where a prisoner in execution for 200f. sued his plaintiff for UK 
'and held him to bail, the court of Common Fleas stayed the pro- 
t:eedings, upon the latter*s acknowledging satisfaction, to the extent 
*of tbe 1 1^ and 5L to answer costs, on the judgment for 200/. whi^rh 
he had obtained against the former. 1 Taunt. 226. and see VoL I. 
X>. 296. So, if an action be commenced for a matter which had 
t>een set off and allowed in a former action between the same par- 
ties, the court it seems would stay the proceedings. See 1 Camp, 
252. and To/. !,/>. 194. 

If an action be brought pending a reference, or otherwise con- 
trary to good faith, the court will stay the proceedings. Tirfd, 461 • 
Also, if an attorney bring an action, without the plaintiff's autho- 
rity, the court it seems will set aside the proceedings. 4 T, It. 
577. see Vol, 1. p. 23. But where an attorn^ brought an action 
for a wif^ in her husband's name, (the wife living apart from her 
liusband), without authority from the latter, the court refused to stay 
tbe proceedings, although the husband joined the defendants in the 
application. 9 £ast, 471. And in other cases, as where a cestui 
que trust brings an action in the name of his truste;^ or in the case 
of joint-tenants or joint-contractors, where one is obliged to use 
the other's name in a suit, the court will not stay proceedings^ 
Upon the application ^en of the trustee, &c., excepting j)erh8p| 
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l e mpwaii ly until tudi tnutee, &e. be iodemiiHItd agilnst the coitt 
of a nonsuit, or verdict igainit him. 

In an action for money won at play, the court refused to stay the 
procee^ngs until after the trial of an indictment against the parties 
for a cheat. 2Salk, 649. So, after verdict and judgment, the 
court refused to stay proceedings, until after the trial of an indict- 
inent for perjury then pending against the plaintiff's witnesses. 
^M.i &140. iee alto Logfi, 436, 

The court have also refused to stay proceedings upon the ground 
htat the plaintiffi, afler verdict, had become alien enemies. 9 JEast, 
321. 



CHAPTER XL 
Secwrityfor Costs* 



In what eases,] If the plaintiff reade abroad, 1 7. J2. 267, or 
even in Ireland, 1 T. R. 362, or Scotland, 6 Taunt. 379, th^ 
court upon application will stay the proceedings, until he give se- 
curity for costs. Where there are several plaintifia» however, if 
any one of them reside in this countxy, the court will not atay the 
proceedings. . 1 East, 431. The practice of this court and of th^ 
Common Fleas, difier in some respects upon this subject ; see 1 JB[m 
m. 106. 2 H, Bl 118. 3S3. 1 J?, j- P. 96. 2 J9. 4(- P. 236. 
1 Taunt. 18. 64. 2 Id. 253. 7 Taunt. 30T'y and even the present 
practice of this court, as above stated, is different from what it waa 
formerly. See 2 Str. 1206. 1 WUs. 266. 4 Swr. 2X05. 2 Id. 1026. 
Omp, 158. 

Also, if the plaintiff be servant to a foreign ambassador at this 
court, protected by stat. 7 A. c. 12 {see Vol, 1. p. 39, .40), it 
should seem that a court of common law, upon applicaUon, would 
oblige him to find security for costs, in the same manner and for 
the same reasons that he would be obliged to .give such security if 
plaintiff in a court of equity ; 2 P. Wms, 452, 1 Eq, Ca. Jbr.^50. 
Moseley, 175. see Tidd, 470. contra i for the ambassador and bis 
suite, by a fiction of the jus genttum, are considered as still ra* 
sident in the state from which they have been sent, and are not 
amenable to process in the country in which th^ actually reside. 

In ^ectment, if the lessor of the plaintiff be an infant, the court 
upon application will stay the proceedings, until security be given 
for costs, 1 WUs, 130. 2 Str. 932, or his guardian undertake for 
the payment of them, Cowp. 128, or some real and responsible 
person be named as plaintiff 2 Str. 694. So, if the lessor of the 
pLiintiff reside abroad, 2 Bur. 1177, or die pending the action^ 
3 Str. 1056, the court will stay the proceedings in like manner^ 
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\intil mch security be giveow But where a similar applicatton was 
made, upon the ground of the lessor of the plaintiff having pri?ilege 
of parliament, it was refused. 1 Str» 479. See the Jorm of &e 
rule for laying proceedingt m ^ectment, until tecurtty be given 
for costSf Tidd, JFtfrms,692-» § 46. — the like, until a guardian be 
appointedjhr an iidhntleuor to anavoer costs. Id. § 45, The de- 
fendant may also, if necessary, either by motion or summons, com- 
pel the plaintiff's attorney to disclose the place of residence of the 
lessor of the plaintiff: or if the attorney refuse to do so, the pro- 
ceedings will be stayed until security be given for costs. 1 Str, SS I . 
Vol. 1. p. 21. No application, however, for this purpose, will be 
entertuned after verdict FbL 1« p. 21. Also, if the nominal 
plaintiff in the ejectment, be made plaintiff in the action for mesne 
profits, the court will stay the proceedings in this latter action, 
until security be given for costs. Soff, 78. 

The court, however, will not require secnrity for costs, merdy 
because the plaintiff is insolvent, even in a qui tarn action ; Cowp. 
24. 2 H. JU, 27 ; nor will they require atf uncertificated bankrupt 
to give such security, 1 East, 431. 2NewBep,S52. 2 Taim/*6I. 
6 Id. 123) unless the action be brought for the benefit of the as- 
signees. 7 T. R. 296b But if a plaintiff be convicted of felony, 
and under sentence of transportation, the court will stay the pro* 
eeedings until he give security for costs. 1 Bam. ^ Aid. 159. 

AVfaere a cestui que ttutt brings an action in the name of his 
tfuatee, or where one joint-tenant or joint-contractor ubes the other's 
name in brining a joint action, the court would probably, upon 
appttoation of the trustee or other joint- tenant or jofnt-contractor, 
stay the proceedings in the action, until the party bringing it, should 
indemnify such trustee^ &c. aa to costs, in case of a nonsuit or ver« 
diet against him. 

Haw obtmned,'] The defendant shonld first apply to the plain- 
tifif^s attorney, for this seeurity for costs; 3lf.^ S* 283; and if 
itbe refused, he may give notice of the motion, {see the form, Tidd, 
Farms, 1 49. $ 4. Imp, B. R. 223), and move the court accordingly. 
If it be not intended, however, that the rule should be a slay of 
proceedings, but merely a rale upon the plaintiff requiring him to 
give security for eosts, a previous application to the plaintiff's at- 
torney will, it seems, be unnecessary, 1 Barn. ^ Aid, SSI, as also 
the notice of motion. 

It will be too late^ after notice of trial given, to make this mo^ 
tion, if the defendant had an opportunity of making an earlier ap» 
plication. 5 Eatt, 338. see6T.It. 597. 2 H. BL 593. 3 Tauni. 
273. «• 272. It cannot, however, be made, until after bail have 
been put in, 4 T. Jt, 697, and justified. M& If. 1814. But )f 
there be two or more defendants, and one of them put in bail, he 
m^ require the plaintiff to give security f^r cest^ without putlmg 
in bail for Use others. 6 T. R. 496. 
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CHAPTER XII. 
Oyer ofDeedSy ^c. 

In what CMtff.] In all cases where a deed, &c. is pleaded witb a 
profert, either by the plaintiff or defendant, the other party may 
have oyer of it (provided the prpfert have been necessary, 2 Salih 
497) and may then set it forth in his plea, if be will. Unless there 
have been a profert, however, oyer cannot be prayed, and therefore 
if a deed be pleaded without profert, the other party should demur 
specially for the want of it, particularly if it be essential to his plea, 
j&c. that the deed should be set forth. In debt on bond conditioned 
to perform covenants in an indenture^ the defendant cannot crave 
.oyer of the indenture, the bond alone in such a case being pleaded 
with a profert; but he must himself set forth the indenture with a 
profert, if it be necessary to his plea, and the p1aintiff*may hare 
^yer of it. 1 Saund. 8. 2 SaUe, 498. 2 ^und. 405 (n. 1.) 409 
(n. 2.) 1 Sid, 50. 97. 425. 1 Vent, 37. jiUeyn, 72. Carth. 5. 

Oyer is generally craved, where it is essentially necessary that 
the deed, &c.* pleaded, should be set forth, before the party craving 
oyer can plead. So, if any part of a deed be omitted in a dedara- 
tion, &c. which ought to be stated, or if the deed be erroneously 
stated, the other party should set forth the deed upon oyer, and 
demur. HvU, 3:5. 1 Str, 227. 1 Saund, 317. n. 2. 2 Id. 366 a. 
It is usually craved of bonds and other specialties ; sometimes, of 
letters of administration ; 2 Wils, 413; and it has been allowed of 
policies of insurance. Harduf, 243. It cannot, however,' be craved 
of an original writ; R, T,19G.S. 1 Doug. 227. |2 Wils. 394. 
fiarnes, 340 ; nor of private acts of parliament ; 2 Doug. 477 ; 
jior of letters patent, or other records. \ T.R. 149. If a record 
of the same court,' however, be pleaded, we have seen (jarUetp. 38) 
.that the opposite party may demand a note in writing of the term 
and number of the roll on which such matter of record is entered 
jor filed. 

The party craving oyer, is not bound to plead without it, in cases 
where it is properly demandable. 2 Str, 1186, J WiUi 16. If it 
be craved, where it is not demandable^ the other party may treat 
the demand of oyer as a nullity,' and sign judgment; but if, instead 
•of doing so, he grant the oyer, the party who crayed it may con* 
sider and treat the whole instrument as part of the other's plea. 
2 Doug, 476, 477. Carth. 513, 6 Mod. 27, 237. 1 Saund. 317. 
in. 2). See 3 T. n.\ 53. n. 

Whettt hy whom, and how demandable.'] Oyer cannot be de- 
manded, after the term in which^the deed, &c is pleaded; 5 Co, 
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T4 6. 2 L%aw, 1644. 2 2>p. 142. JVe«m.40a 1 T. iZ. 149; 
and consequently not after an imparlance to another term. Br^» 
j^br. Oyer, 14. 6 Mod, 28. Gilb. C. B. 184. but tee 2 L. Raym» 
970. It must be demanded, however, before the time for pleadings 
has expired; 2 ^i75.413. Barnes^ 268. Tidd, 521, 522; or, if 
made aflerwards, it may be treated as a nidlity, and the other party 
may sign judgment. Barnes^ 326. and see '2B,^ P,S19. 

Oyer, though it seems upon the pleadings to be granted by the 
tourt, is in fact demanded and granted by the attornies. The de- 
mand is made by a note in writing; tee thejbrm of a demand btf 
the defendant^ Tidd, Formty 168. $ 1. 1 Sellon, 264 — 6y the 
plaintiff, Tidd, Forms, 168. § 2. 1 Sdlon, 264. If the deed, &c« 
be in the hands of a third person, the court upon application will 
oblige him to give oyer of it, and produce it if necessa^. 2 Sir, 
1198. 1 S'e^n,262. 

When and how granted.] The plaintiff is not bound to grant 
oyer witbin any limited time after it has been demanded. But it 
is generally his interest to ^nt it without delay; for the de- 
fendant, we have seen (Ko/. I.77. 115), is entitled to as many 
pleading days aft^r the oyer has been givep, as he had yet unex- 
pired at tiie time of demanding it. But if the plaintiff demand oyer, 
the defendant must gran^ it within two days, exclusive of th^t.on 
>Hrhich it is demanded, Sunday not being reckoned if it be the last 
^the two; 2 T. R, 40 ; otherwise the plaintiff may sign judgment 
as for want of a plea. 6 Mod. 122. 

As soon as oyer is craved, make out a copy of the deed, in- 
t:luding the names of the witnesses by whom it was attested, Willes, 
^88. and see 6 Mod, 237, and deliver it to the opposite attorney; 
2- T. i2. 40, who must pay for it at the rate of 4{/. per sheet. 22. 2*. 
6^eG.2.{b). 

Refusal £/* oyer.] To refuse oyer when it ought to be granted, 
"is error. 6 Mod. 128. 2 Sfr. 1186, 1 JFils. 16. In order to bring 
error, the party insisting upon 03'er must enter his prayer upon re^ 
rord ; and this being in the nature of a plea, the other party niay 
either counterplead or demur to it, and the court will thereupon 
give judgment ; 6 Mod. 28. 2 Salk. 498. 2 X. Raynu 969, 970 ; 
upon which judgment, the writ of error may be brought. Error, 
liowever, does not lie, for granting oyer where it is not demandable. 
1 Sound. 9 b. 9 Id. 46 b, 

* Proceedings' after oyer.'] After oyer is granted, it is optional with 
the party whether he set it forth in his plea or not. 2 Str. 1241. 
If, however, he undertake to set it forth, and do qot set forth the 
whole deed, or if he misrecite it, the plaintiff may either sign judg- 
ment as for want of a plea, 4 T. JR. 370, or he may pray that the 
deed be enrolled, and thereupon have it truly enrolled, and demur. 
Com. Dig. Pleader, P. 1. and see 4 T. R. 370 n. But this roust 
be understood us extending to cases only where the whole of the 
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deedrcilitesto tHe matter of action ; for if it contain other matter* 
besides those which are to be performed by the party craving oyer« 
it seems to be unnecessary to set out the irrelevant matter, but it 
is sufficient for him to set out verhfUirn the whole of the matters 
which relate to him; 4 21 JR. 370. 1 Saund.^ll. (n-2); other- 
wise in some cases the rteord would run to an immoderate length* 
1 Saund. SI 7. (n. 2). and see I Saund. 9. 52. 6 Mod. 237. 

If the party craving oyer of a deed, do not afterwards set it forth 
in his plea, the other party, in his replication,- &c., may (if he wish 
to have it set out) pray that the deed be enrolled, and then set it 
forth, or at least such parts of it as relate to the matter in dispute* 
Com. Zlig, Pleader, P. 1 . 



CHAPTER XIII. 



Copies of written Instruments not under Seal. 

Whkhk a p/aiiUi^ declares upon a written instrument not under 
seal, or where the action is founded upon such an instrument, the 
defendant may have a copy of it, by tddng out a summons before 
a judge at chambers, who will thereupon make an order that a co^ 
of the instrument in question be forthwith delivered to the defenduit 
or his attorney, and Uiat all proceedings in the action be stayed in 
the mean time. Tidd, 524. Imp. B. A. 286. and see 2 TaunL. 
114. This is Analogous to oyer of deeds, &c. Alsoy in p<dicy 
causes, a judge at chambers will make an order for the assured to 
produce to the underwriters, upon affidavit, all papers in bis pos- 
isession relative to the matters in issue. 1 Camp* 562. In other 
cases, the court have even ordered the plaintiiT to produce his 
books at the trial; 2 Str. 1130. but see 2 T. R. 683; and Lord 
Mansfield is said to have laid it down as a rule, that whenever a 
defendant would be entitled to a discovery, he should have it her^ 
without going into equity. Tidd, 524. The court, however, will 
not at present interfere to this extent, see 2 T*R. 683, unless per- 
haps in insurance causes, as above mentioned ; but if it appear that 
a discovery is necessary to the defence^ they will give the defendant 
a further time to plead, to enable him in the mean time to obtain 
the discovery by a bill in equity. 2T,IL 683. 

Also, where the df/endant is possessed of any written instriit- 
ment, of which it is material that the plaintiff shouhi have inspec;* 
.tion, the court in some cases, under particular circumstances, wU 
order that the plaintiff may have leave to inspect it; that the de- 
fendant shall give him a copy of it at his (the plaintiff's) expense; 
•od that the defendant shaU produce it at the trialt if called upon 
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io ^ axu See.JSamei, 439. l^tdd, 525. 1 TaunLSBC, 4 Id* 
157. 666. 6 Id. a02. The court, of Common Pleas have, how- 
ever, refused to a plaintifif ia replevin, inspection of a deed in the 
avDwant*s possession, which conveyed to the avowant the reversion 
of the demised premises. 6 Taunt. 283. Under a jud^*8 order 
to produce papers and give copieS| that court have also holden that 
it is sufi&cient to give extracts of such parts of letters as are relevant 
to the suijeety nod ordered the party, in whose iiossession Uiey 
were^ to make affidavit to that efS&cL 1 Taunt, 167. 

As to the inspection of corporation books, and the books of public 
companies, see VoL 1. p, 144, 145. and see S T. iZ. 303. 57% 
S T.R. 590. i T.R. 689. 32 G. 3. c. 58. § 4. Cowp. 192, 
1 9F. BU 37. 59. 351. 2 Id. 877, 3 WiU. 398. 2 Str. 1223. 1210; 
as to the inspection of other books and instruments not strictly 
private, see 2 Str. 1005. 717. 1 X. Raym. 705. 337. 2 W. Bl^ 
;850. 1 Id. 27. 2 Str. 954. 1242. 2 L. Bai/m. 927. 4T.JL 691 } 
and as to the inspection of court toWs, see VoL 1. j^ 144. 2W. BU 
1030. 1061. 7 T. jB. 746. 



CHAPTER XIV. 
Particulars of Demand. 

In what cases."] In all actions in which the plaintiff declares ge« 
nerally, without specifying the particulars of his cause of action, a 
judge upon application will order him to give the defendant the 
particulars in writing, and that all proceedings be stayed in the 
mean time. Thus, in actions for work and labour, goods sold and 
delivered, and the Uke, the defendant may call for the particulars of 
the demand. So, in debt on bond conditioned for the performance 
of covenants, or to indemnify, or the like, the defendant may call' 
for a particiUar of the breaches for which he is suedL Tidd, 526. 
So, in an action by vendee against vendor, where it was stated in 
the declaratiou that the abstract of title delivered, was " insufficient, 
defective and objecUonable,*' the court obliged the plaintiff to giv^ 
a particular of all objections to the abstract arising upon matters of 
fact 3 i?. 41* P. 246. So* in an action by vendee to recover back 
bis deposit, because the conditions of the sale. had not been com* 
plied with, the defendant may have a particular of the grounds oi| 
which the plaintiff seeks to recover. 1 Camp. S93. But wherever 
the partictdars of the cause of action are fidly specified in the de* 
claration, as in actions on the case^ special assumpsits, or the Uke^ 
any further particukrs would of course be unnecessary. 

In ejectment, if the defendant have any doubt as to the lands, 
&Q* for which the ejectment is brought, li may oblige the plantiff 
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to gire lihn a bill of particulars; 7 T,H. 332. n,; or, whete ihe 
ejectment is brought for a forfeiture^ the court upon application 
will rule the lessor of the plaintiff to give the defendant a particu^ 
lar of the coyenants and breaches, &c. on which he means to iniist 
that the defendant has forfeited his term, and that be shall not be 
aUowed to give evidence at the trial of any thing not contained in 
those particulars* 6 T. i2. 597. ante, p, 49. 

Also, where the defendant pleads or gives notice df set o^ the 
plaintiff may t)btain a particular of the set ofiQ in the same cases a 
defendant would be entitied to it, if the matter so set off were de- 
clared upon ; and if the defendant, in such a case^ do not deliver a 
bill of particulars within the time limited in the judge's order for 
that purpose, he will not be allowed to give evidence of his set off, 
at the triaL Also, in ejectment, the plaintiff, at any time before 
trial, may oblige the defendant to give him a bill of particulars of 
the premises for which he intends to defend the actipn, if they have 
not already been, specified in the consent rule. JZ. T. 15 C 2. r. 1.- 
ante, p, 48| 49. , 

How obtained.'] In ordinary cases, a bill of particulars is ob- 
tained, by taking out a judge's summons for that purpose; see the 
form of it, Tidd, Forms, 168. § 3. By the defendant, this is 
usually done before plea pleaded; although it is discretionary with 
the judge to make an order at any time before the trial, whether the 
application be made by*the defendant or plaintiff. Tt seems, how- 
ever, that a defendant cannot demand a bill of particulars, tiU after 
appearance. 1 JB.j;P, 378. If good causebe not shewn against 
it, at the time specified in the summons, the judge will make an 
order that the plaintiff's attorney or agent shall deliver to the xle- 
fendant's attorney or agent the particulars required, and that iii 
the mean time aU further proceedings in the cause be stayed ; or^ 
if the particulars be required by the plainti^ the order requires them 
to be delivered within a certain time, otherwise that the defendant 
shall not be allowed to give evidence of them at the trial. See the 
farm of the order, upon summons by the defendant, Tidd, Forms, 
168. § 4. — the like in ejectment, Id. 691. §42. 
^ The party thus ordered to give a bill of particulars, should make 
It out forthwith, and deliver it to the opposite attorney. See the 
form, Tidd, Forms, 169. $ 4. 0.-170. $ 4. d.~^he like in eject- 
^nent, by plaintiff. Id. 691. § 4S.— the like by d^endant. Id. 691. 
*-**; " money have been paid on account, the bill of particulars 
ahould specify it, and state the balance for which the plaintiff seeks 
to recover; 1 Esp. 280. see 2 Esp. 602;' stating the debtor »ide 
Of tiie account only, would be considered a contempt, for which the 
attorney would probably be ordered to pay the costs of both parties, 
ni««*?^!:^^^',,®**' delivering a particular, as general as the de- 
sub^ot ?i ^''"J^ P™^*^ ^ ^^"^^ » contempt of the order, and 
objSi. h«" ™^^ ? "^^'"^ *^ ^ ^"«^- 3^3. There is nd 
Vrfer*^ u *'**^®^«'» ^hen an account has been already delivered, to 
«fer to K generally in the biU^f particulars, wdthouf ^^ta^th^ 
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items of it. PeeUke, 172. If the UU of particulars be incorrect, 
the party who deliireTed it, may have leave to amend it ; or if not 
sufficiently explicit, the oUier party may take out a summons and 
obtun an order for further particulars. Tidd, 528* tee I Camp, 
69 n. 2 Taunt, 224. 4 Taunt, 189. 1 Stark. 224. After the do- 
Irvery of the bill of particulars, the defendant has the same time to 
plead as he had when the summons for it was attendable. 13 East, 
506. see 2 New Rep, 361. 2 B, j- P. 363. 

Afterwards, at the trial, upon production of the order for the bill 
of particulars, and proof of the delivery of the bill, the party who 
-delivered it will be confined in bis proof to the items therein con-* 
tained. Thus, where the bill of particulars stated the plaintifTs 
demand to be for goods sold and delivered to the defendant, the 
plaintiff was not allowed at the trial to give evidence of goods sold 
tnf the defendant as agent for thejplaintiffi 2 JB,^ P. 243, 3 Esp, 
168, So, where the particular was of a promissory note only, and 
when the note was produced at the trial it was found to be written 
on an improper stamp, the court held that the defendant was pre«« 
eluded from resorting to his money counts; 4 Esp. 7. 1 Taunt, 
35S ; but under such a particular, after proving the note at the trial, 
the plaintiff may recover interest on it. 4 Esp. 147. Where the 
plaintiff's particular stated various sums of mon^ due by the de- 
fendant, but some of which were in fact owing from the defendant 
and his partner, and not from the defendant alone, and the de- 
fendant pleaded the nonjoinder in abatement; the plaintiff was no^ 
allowed to give evidence of those due from the defendant .solely, b^ 
cause they were not distinguished from the others in the bill of 
particulars. 1 Esp. 452. 2 Seilon, 339. As the object, howeyer, 
o( this strictness is, that the opposite party may know what will b^ 
attempted to be proved agunst him at the trial, and may prepare 
liis evidence accordingly, a mistake. in the particular, not calculated 
to deceive or mislead him, will not be deemed materiaL Thus, an 
error in the date of one of the items in a bill of particulars, was 
holden to be immaterial, because it could not have misled the de- 
fendant. 2 Taunt. 22^, So, where a pa3rment made on account 
of the defendant to A, was stated in the particular to have been 
jsiade to B, Lord £llenborough said he should hold it to be imma- 
terial, unless the defendant would make affidavit that he was misled 
)>y the particular. 1 Camp, 69. n. . So, where, in debt for rent, the 
plaintiff in his particular described the premises as being in a dif« 
ferent parish from that in which they were really situate, the court 
held the mistake to be immaterial, as tlie 'defendant could not have 
been misled by it S M,^ S, 380. Also, although the plaintiff is 
confined in his proof to the items contained in his bill of particular, 
yet if it appear from the defendant's evidence that he is entitled to 
recover for items not included in the bill, he shall recover for such 
items. 1 Camp. 68. see 3 Taunt, 285. 2jB,4:P, 243, 
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CHAPTER XV. 
Compounding peruU Actions 

In what COKS.] Ik an actions by common infermers for pendties 
upon any statnte, the court upon application may gfre the plaintiff 
leave to compound with the defendant. 16 M. c. 5. § 3, 6. It is 
entirely in the discretion of the court, however, to grant this leave 
or not See5T.R*9S. 1 mis, 79. ISO. 1 Sir, 1€7. 1 IT, Bl, 
449. 2 Id, 1157. 1 B, ^ P. 51. 2 Smith, 195. 

No compositton can be mad^ unlq^ by the order and consent of 
tiie court in which the suit is pending, under pain of lOf., of stanfing 
once in the pillory, and of being ever afterwards disabled from 
suing in any popular action. 18 El, c. 5. $3. See 1 Bam, ^ AUU 
282. 8 Eastt 378. 1 Taimt, 103. 

JSbw.] No composition can be made before the defendant has 
pleaded. 19 El. c. 5. § 3. And the court wiH sddom allow of it 
after verdict, unless circumstances be stated to them upon the part 
of the defendant, which entitie him to such an indulgence. I B.^P", 
18, S T,R, 98. and see I Str, 167. 

The motion for this purpose is grounded on an affidavit, stating 
shortly the substance of the declaration and plea, and the sum fat 
which the parties have agreed to compound the action ; «ee tke 
form, l^d, FormSy 154. §5, A brief must also be given to 
counsel for the other party, to consent to a rule being made. If 
the court grant the rule, it is absolute in the first instance^ Tou 
must then pay the king*s half of the composition to the master ^ 
the crown office ; 21. J/ . 7 Gf. 3 ; and see 4 Bur, 1929. 2 Taunt, 
213. 5 Id, 268 ; and take his receipt Jbr the money to thederk o^ 
the rules, toho will thereupon draw up the rtde. Serve a copy of 
the rule on the opposite attorney. The rule must express that tfie 
defendant doth thereby undertake to pay the sum for which he has 
leave to compound the action ; JB. E, 33 Q, 3. r. 2; and if he do 
iiot afterwards pay it, the court upon application will ghmt an at* 
tachment agunst blou 5 7. JR. 257. 
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CHAPTER XVL 

» 

Setting aside Proceedingsjor IrregtUarity. 

Sow."] Paocxedings wben irregular are set aside^ upon applicar 
tion to the court in term time. The motion must be founded upon 
an affidavit stating the irregularity complained of; and if the ixn^ 
gularity be in any process or notice, a copy of such process or no- 
tice^ should be annexed to the affidavit If the court be satisfied 
from the affidavit that the proceedings are irregular, they will grant 
a rule nisi; and afterwards* if sufficient cause be not shewn against 
it, they will make the rule absolute. See the firm ^ notice of 
motion to set aside the proceedings Jbr irregularity, Tidd, JFormSt- 
148. § 3.—^^ Ukef to set aside interlocutory judgment, ^c^Jw 
irregtdarity, id» 149. § 6,— /A^ like to set aside judgment and 
executionjbr irregularity, and that the money levied be restored^ 
Id* 150. § 7.— ancf of notice to the sheriff to retain the money 
levied, IdL § 8. The rule nisi when obtained, suspends the pro^ 
ceedings for all purposes, until the rule be disposed of; 4 T. JS. 
176; and therefore the time for putting in bail, for pleading, or 
the like, remains the same afler the rule is discharged, as it was 
when it was granted. Id, 

The motion must be made the first opportunity after the irregu* 
laxity has taken place, and before any further proceedings have beed 
had in the cause by the party complaining of it S TV R. 7. 10. 
2 Taunt. 243. and see 5 T. R. 464. 5 Taunt. 330. 6 Id, 115. 
191. Thus, an irregularity in the affidavit to hold to bail, must 
be taken advantage of before bail has been perfected, 1 £ast, 81. 

1 J7. jf P. 132. see 2 Sir. 1077, or even put in, 1 £ast, 330* 
6 Taunt. 185, and before plea, 7 T. 22. 376. n., or judgment by 
default and notice of executing a writ of enquiry ; 8 T. ^. 77 ; in 
process, before appearance, 1 B.^ P. 250. 1 Str. 155, or before 
the declaration has been taken out of the office; 1 H, Bl* 222* 

2 JSfr. 1072 ; in an appearance by plaintiff for the defendant, before 
judgment by default ; Pr. Reg. 32 ; in notice of declaration, before 
plea, or even before taking out a summons to stay proceedings on 
the bail bond; I B.^P, 342; in the plea roll, before the de- 
ISendant has accepted the issue. 3 Bur. 1686. 1 W. Bl. 525. And 
the rule is the same as to prisoners ; 1 T. J2. 191 ; a prisoner who 
is supersedeable for not being declared against in time^ waives the 
insularity by afterwards pleading. 1 East, 77. ante, p.\\9* 
'What has here been said, however, must be understood only of pro^ 
cee^Ungs which are merely irregular; for if a proceeding be defec- 
tive and void, the defect is not waived by any subsequent proceeding 
^ the defendant Therefore, where the maker and indoner of a 
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note were holden to bail in the one affidavit, the defect was faolden 
not to be waived by putting in bail. 5T,IL 254. Vol. 1 . p. 54, 55. 
If the rule be made absolute^ it is always with costs, unless some 
Tery strong grounds be shewn to the court for ordering it other- 
wise ; so, if discharged, it is understood to be discharged with costs, 
unless the court give special directions to the contrary. R.M» 
37 G. S, 7 r. A 82. 

In vohat cases,"] The particular cases in which proceedings, are 
Visually set aside for irregularity, have been already noticed in the 
^urse of the work ; we shall here, however, again notice some of 
them, and attempt to deduce from them a few general rules. 

If any necessary proceeding have been omitted by the plainti^ 
)iis next subsequent proceeding may be set aside for irregular!^. 
-Thus, if the ddendant be arrested upon bailable process, and there 
have been no affidavit to hold to bail, the arrest will be set aside for 
irregularity, that is, the defendant will be discharged upon common 
'bail, or, if he have given a bul bond, such bail bond will be ordered 
to be delivered up to be cancelled. See Vol, 1. p. 58. So, if plain- 
tiff sign judgment for want of a plea, without having given a rule 
to plead, or demanded a plea when necessary, the court will set 
aside the judgment. See ante^ p. 11. and VoL l.p. 115-:-117. 
{So, if the plaintiff proceed to triaJ, without having given notice of 
trial to the defendant, the court will set aside the verdict (if for 
plaintiff), and grant a new triaL See Bui. JNT. P. 327. 4 T. B» 
652* So, if the plaintiff sign judgment upon a a^^novit, without 
filing common bail for the defendant, the court wUl set aside the 
Judpnent. See7 T.R. 206. 

If any necessary proceeding on the part of the plaintiff be not 
-had within the time limited for it, or be had before the time ap- 
pointed for it, by the practice of the court, it may be set aside for 
irr^ularity. "nus, if process be served after it is returnable^ the 
court will set aade the service for irregularity. See 1 ff* JSL 222. 
' So, if bailable process, or a ca. so, be executed after the return day» 
the court will discharge the defendant. See Vol. 1. p. 71. 260. 
So, if a Ji*fa* be executed after the return day, the court will set 
aside the execution, and order the money levied to be paid to the 
'defendant So, if process be served or writs executed on a Sunday, 
the court will set aside the service or execution. See VoL 1 . *J7. 7 1 • 
So, if the plaintiff file common faul for the defendant, after the time 
limited for that purpose by statute^ the court will set aside the pro- 
ceedings for irr^ularity. 2 T. IL 719. see 7 Id, 206. So, if 
judgment be dgned for want of a plea, before the time fiorfleadin^ 
the nile to plead, and 24 hours after demand of a plea, have sere- 
rally expired, the court will set aside the judgment. See VoLl, 
'^.120. Sok if final judgment be agned before the expiration of 
the rule for judgment, the court will set it aside for irregularity. 

So, if axiy necenary proceeding be informal, or not done in the 

manner prescribed by the practice of the court, it may be set aside 

^or irregidarity. Thus^ iftheiffidavittohddtotMilcoiDpriieiwO 
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distinct caases of action which cannot be joined, 6 T,R. €8 8. 
5 Bur. 8690. 4 T. R, 288. 697. 5 T, R. 254. Vol, 1. p. 5A, 55, 
or be otherwise info^rmal or defective in any material part, see 
VoL 1 . p. 5 1 — 55» the coart will discharge the defendant on filing 
oommon bail, or order the bul bond to be delivered up to be can- 
celled if he have given one. VoL 1. pi 58. So, if a judicial writ 
be tested out of term, VoL 1. p. 258. 310. 5 Bur. 8586, or re- 
turnable out of terfD, or dn a day certipn in actions by original, 
or on a general return day in actions by bill, see Vol. 1. p. 259. 
308, or foe misdirected, VoL I . p. 63, 64, or if the name q{ either 
party be omitted in it, Andr, 16, or if the attorney's name be in* 
dorsed on it without his authority, I Bur, 20. See Vol. Up. 18, or 
if there be a material variance between the first writ and the tdia^ 
3 T. R. 660, or between the copy of process, and the notice to 
appear subscribed to it, 2 B.tj^ P. 38, or if there be any other 
material defect in it, the court will set it aade for irregularity, and 
order the defendant to be discharged, or the goods seixed under 
the writ, or the produce of them, to be returuMl to the defendant, 
as the case may require. So, if the declaration be at the suit of 
two plaintiffs, and the writ at the suit of one ; or if the writ be 
against two defendants, and the declaration against one only : the 
.court will set aside the proceedings for irregularity. FoU 1 . p. 60. 
So, if in an action against two, the recognizance of bail be drawn 
up as in an action agdnst one only, the court will set aside the 
proceedings against the bail for irregularity. I M,<j- S, 199. 

And lastly, if any proceedings are had, which are not warranted 
by the particular circumstances of the case, according to the prac- 
tice of the court, or for which there is no foundation: as where 
an attachment is sued out against the sheriff, or proceedings had 
against the bail, after the defendant has been rendered, and notice 
of render given to the plaintiff's attorney ; or where judgment 
for want of a plea, is signed after plea pleaded;, or where the 
writ of execution is not warranted by the judgment, 1 Vent, 259*. 
Vol. 1 . p. 357, or the like : the court will set aside the proceedings 
for irregularity. 

As to setting aside proceedmgs against the sheriff for irregu^ 
laritj, see Vol, 1. p, 98, 99 ; the like, as to proceedings upon .the 
bail bond, Jd. p. 102; and the like, as to execution sued 04t 
pending error, Jd. p. 219, 220. 
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CHAPTER XVII. 

Judgment of Nonpros, 

Judo VENT of wmprot u a final jadgment for costs only,' signed 
by the defendant, whenever the plaintiff, m any stage of the 
cause, neglects to proseeute his suit within the time limited by the 
rules of the coart for that purpose. 

For not deehmng.l In actions by bill, if an appearance be en- 
tered for the defendant by attorney, of the term in which tlie 
process is returnable, the plaintiff must declare in chief beforfe 
the end of the term next after that of which the appearance was 
entered ; otherwise the defendant may have judgment of nxmprot 
against him« and be entitled to costs. 13 C. 8. «t. 3. c. 2. $3, 
And where an appearance was entered after the essoign day of 
Hilary term and before the first day in full term, as of the pre- 
vious term in which the writ was returnable, (which may be done), 
the court held that a non^oi signed, for the pluntiff's not having 
declared in Hilary tenui was regular. 5 Eosf, 314. The plain- 
tiff« however, is not bound to declare, pending a treaty between 
him and the defendant, 3 Wils. 455, or pending an injunction } 
nor can the defendant sign judgment of nonproty if he have not 
appeared as of the term in which the writ was returnable. Alsv, 
if the plaintiff do not declare within the time above mentioned, 
and the defendant do not take advantage of his neglect by signing 
judgment of nonfiroi, he may afterwards declare at any time 
within a year after the return of the process, and a nonpros sobsc^ 
quently signed would be irregular. 3 T. A. 112. 3 id. 123. 
5 Id, 35. See the form rf entering the judgment, upon camnum 
procesi, Ttdd, Forms, 307. $51. 10 Went, 43^, — upon bailable 
process, Tidd, Forms, 309. $ 53. 10 Went, 427. 434.— tAe tike 
^then the defend^mtwas discharged out of custody uponfiling common 
bail, Tidd, Forms, 309. § 53* a. — the like in a county palatine. JdL 
309. $ 54. 10 Went 434.— tAe like in debt qui torn, Tidd, Forms, 
d 10. $ 56. If the action be against several defendants, the plun- 
tiff must be nonprossed by all or none, 1 Doug, 169 n., even in 
trespass ; unless the plaintiff have actually declared against some 
of them, or have taken out a rule for time to declare against some 
of them, in which case the others may sign judgment of nonpros, 
2 T. R, 257. Also, where several defendants are entitled to sign 
judgment of nonpros, they can sign but one judgment, although 
they have appeared severally by separate attomies. 4. Bur, 2418. 
1 Comyns, 74. 2 SaUe. 455. 

In actions by original, the plaintiff has nntil the end of the term 



next after that in which the writ was vetnmablei to declare in 
chief; and if he fail to do so, the defendant maj sign jodgaent of 
nonpros at any time before the essoign day of the following term, 
bnt not afterwards. Vol 1. p. IU7. See the form of entering tke 
Jufigment, Twirf, Fitrms, 308. J 52, 10 Went, 429. 

If the defendant be taken or appear Yoluntaiilj on the edgi 
faciat, the plaintiff must declare against him withiu the usual time 
limited upon process by original^ otherwise the defendant may 
sign judgment of nonpnys. See the form cf entering the judgment, 
Tiddf I^orms, 310. $ 55. But if the defendant be outkwed, and 
afterwards come in and reverse the outlawry^ although the plain- 
tiff most declare against him (if at all) within two terms after the 
reversal, yet the defendant cannot sign judgment of nonpros, if the 
plaintiff fail to do so. See ante, p, 163. 

If the plaintiff in replevin do not declare before four days after 
the service of the role to declare, and 24 honrs after a declaration 
has been demanded (where a demand is necessary), have seve^ 
rally expired, the defendant may sign judgment of nonpros. See 
as to this judgment, ante, p. 68, 69. So, if be do not declare upon 
a writ of second deliverance, within the time limited for that pur« 
pose* the defendant may sign judgment of n^nprfff^ See ante, 
p. 68, 69. 

Where a cause is removed from an inferior court by writ of 
haheas corpus cum causd, the plaintiff (if he declare at all in this 
court) must declare before the end of the term next after that in 
which bail i^ put in ; but judgment of nonpros cannot be signed, if 
he fail to do so, Ante,p, 173. 

Forwo* replying, dfe.] If the plaintiff do not reply, surrejoin, 
nrrebut, &c. within the time limited for that purpose after ser* 
▼ice of the rule, or specified in an order for further time, the de», 
fondant may sign judgment of nonproi. See the form of entry, for 
not replying, Tidd, Forms, 310. $61. 10 fFent. 432. Where 
there are several defendants, and the plaintiff have declared against 
them jointly, he must be nonprossed as to all or none, even ai« 
though they may have severed in their pleading. 1 Doug, 169. 

In replevin, after the defendant has avowed, he may rule tiie 
plaintiff to plead, in the same manner as he is ruled to reply in 
other actions; and if the plaintiff neglect to plead within the time. 
liiaiKd by the rule, the defendant may signjadgment of nonpros. 
^easto this judgment, antet P* '70. 

For not entering the issue.^ If the plaintiff do not bring in the 
record before the czptration of the rule to enter the issue, ihe de- 
fendant may sign judgment of nmiprot. VoL 1, p. 133. seethe 
form of entering the judgment, Tidd, ^orms,3lU§ 62. 10 f¥eni, 
463. If the roll, however, be brought in at any time before 
judgment is actually signed, it will be sufhcient ; and a judgment 
signed afterwards will be irregular, 1 T. i2. 1 6« 

The judgment in this case must be signed as of the term in 
which the rule to enter the issue was given ; oterwiae, if the 
cause stand over to another term, without forther proceedings^.a 
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new rdle tovst be fprtn before the defendant can sign jadgm^r 
lM.8fS. 478. 

In error.] If the plaintiff in error, alter being ruled to tran- 
scribe, do not pay the transcript money, the defendant may »gn 
judgment of lumpros. Vol. l.p. S26. and see Id. p, 250. 

In error from this court to the court of Exchequer Chamber, if 
the plaintiff do not allege diminution before the expiration of Uie 
rule requiring him to do so^ the defendant may sign judgment of 
nanjrroM. VoL 1. p. 238. 

So, if the plaintiff in error do not assign errors, within the time 
limited for that purpose, the defendant may jign judgment of 
ntmjpros, VdL 1. p. 827. 239. 244. 252. See thefom cf the judg- 
ment ft/r not aligning errors, in ike Kin^s Bench, Tidd, Forms, 
559. § 78. — the like, after a return of scire feci to a scire faciar 
qui«re executionemnon. Id, p. 560, § 79.— t/te like, tftertwo nihUs re- 
tvrned, Id, 562. $ 80. — in error fiom this court to the Exchequer 
Chamber, Id, 562. § 8].<^<Ae Uke, m error to the Lards^ Id, 503. $ 
82.— and see an entrjf qf the proceedings in the house cf Lords y after 
a nonpros for not assigning errors, and remittitur to theKing*sBench» 
Jrf.574. • 

In error from tliis court to the court of Exchequer Chamber, if 
the plaintiff do not procure the certiorari to be returned within 
the time limited in the rule for that purpose, the defendant may 
£gn judgment of nonpros, VoL ] . p, 239. 

And lastly, when the want of an original writ is assigned for 
error, and the defendant has obtained from the master of the rolls 
an order to the cursitors to issue the writ, if, upon serving a copy 
of the petition and order on the opposite attorney and tendering 
|P him the costs of hb proceedings in error, he accept such oostsy 
^he defendant may sign judgment of nonpros, VoL 1 . p. 23 1« 

" How signed."] Make an incipiiur on a roll of the term the judgment 
is to be signedf and also onalOs, stampedjudgment paper. See the 
forms above referred to. Take them to the clerk of the judgments, 
who will sign tJte judgment; pay hhn 3s. If the nonpros 'be signed 
for not declaring, the clerk if the judgments taxes the costs at 60s. ; 
m all other cases you must get the costs taxed by the master, who wiU 
mark the same upon the ,^gment paper. After judgment signed 
and costs taxed you may proceed to sue out execution. 

Also, in error coram tu>6ts, and in all cases of error to tiiis court, 
after the record has been removed here, judgment of nonpros t» 
Vgned as above directed ; but in all other instances of nonpros in 
error, the judgment is signed by the clerli of the errors, who will 
jj^bo tax the costs. 

. In what cases set aside."] If the judgment be regular, it is discie* 
tionary with the court to set it aside, upon payment of costs^in 
order to let in a trial of the merits. They have refused to set it 
aside in an action by a common informer. 1 Bur. 401. 
r But if the judgment be irregular, the court will in all cases set 
It aside with costs ; and if an action or other proceedings be had 
ppon such a judgment, one rule is all that is requisite m order to 
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lef aside sodi proctedings, as well as tbe jiidgment 4 T, R* 
088. 

Costs and ciecutian,'] The plaintiff is liable to costs (even al-r 
tBoush he sae as ezecator, 3 Bur, 1585. 6 T, R. 654), in all cases^ 
23 H. 8, c. 15. 8 EL c. 2. IS C. 2. sL a. c. 2; 4 J. ]. c. 4. 1 T. 
J?, 373j excepting upon a notipros for not transcribing, in error, f 
East, 110. FoJ. 1, p. 226. For these costs, the ddfendant may 
either sue out execution, by ca, so. or fieri facias, 1 Wils. 31 6, or 
he may proceed by debt on the judgment. See the form ofafi, 
fa, upon nonproM for not declaring an bill of Middlesex or latitat^ 
Tidd, Formi, 337. $ 25. 10 Went. 272.— ifte/Wrc by anginal, TtdJ, 
Forms, 338. § 26.— the like for not rejpHymg, Id, 338. $ 27. 10 
Went. 287. 289. 324.— <^ l\ke,fornot surrgohnng, Tidd, Forms, 
338. $ 28. 10 Went. 243.— t&e like, for not entering the itsue^ Ttdd, 
Forms, 338. § 29.— and tee the form of a ca. to, 10 Went. 281. 
290^ 301 , 302, 303, 304. 308. tee also the form qfafi.fa, tfier a 
nonpros in error, Tidd, Forms, 576. § 95. 579. § 98. — (jca, sa, Idi 
580. $ 99. 10 fFent. 801.308.310. 

Proceedings after tf.] After being ncfnproued, the plaintiff may 
commence a new action against the defendant, for the same cause ; 
and he may again hold the defendant to bailj if the action be bail- 
able. I Stri 439. Vol 1 . p. 47. 



CHAPTER XVIIL 

« 
Vtsconiinuance, 



What, JTk] It is unnecessary, in a work of this nature, to trea| 
particularly of the subject of discontinuance ; it is sufficient to 
know that it never can be the subject of objection pendente placito ; 
Oro.Jac. 211 ; that after verdict, it is cured by the statute of 
Jeofails, 32 H. 8. c. 30 ; Me 6 7. B. 255. 1 Wilt. 40. 1 Saik. 177, 
^ Salk. 131. 1 Doug, 115; and after judgment by default, by 
stot. 4 A, e. 16. £e at to cmtinuaneet of process, aide, p. 157. 
Process is continued by mcecomes nan misit breve ; tee the form^ 
Itddf Forms, 196. $32. 34; after declaration and before issue 
joined, the proceedings are continued by imparlance ; see Vol, 1.- 
p. 113, 114. 128; after issue joined and before verdict, by ttce- 
comes non mutt 6reve ; tee the farm, Tidd, Formt, 196. § 32. 34 1 
after judgment by default, and before execution of a writ of en- 

?iiiry, b^ tficecomes nonnunt breve ; teethe form, Tidd, Forms, 258. 
9, a; after demurrer and before judgment, by curia advisart 
vult; tee the form, Tidd, Forms, 194. $ 26. 287. § 32. a; after 
Issue joined upon nul tiel record, hy^ curia admtari,8^c,;.tee the 
form, Tidd, Formt, 194. § 24 ; aft^r verdict and before judgment. 
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In Mtiaiu tried at tke Manau, and in casesof special verdkto, 6^ 
curia advuarivuU; ttt the form, Vol, 1. p. S04, 205. Tidd^FonUf 
^38. $ 39 ; after joinder in error and before judgment, also b j 
curia admari vuU ; tee the form, Ttdd^ Formo, 551. $ 69. 557. $ 
76. 573. $ 99. These Gontmoances are never entered, nntil 
the plea roll is made up. 1 SaXk. 11^, S L. Bmfm. 872. 3 M^ 
203. SM 7 T.R. 618. 

Ride to iitsc«n/JRue.] If the plaintiff find that he has miscon- 
ceived bis action, or that for some defect in the pleadings or other 
reason he will not he able to maintain it, he may obtain a mle for 
leave to discontinue. This indolgeiice however is granted only 
to plaintiffs ; even an avowant in replevin cannot have it. 1 Sir,. 
i 1 2. It is granted always upon payment of costs, see 8 Fl, c. 3. 
$ 2. Coin6. S99, excepting in actions by executors or adminis- 
trators; and even executors or administrators must pay costs upon 
a discontinuance, if they have knowingly brought a wrong action. 
ante, p. 131. Where the defendant is a justice of peace (see trnte^ 
p. 152), if the plaintiff discontinue, it roust be upon payment of 
double coats. See 2 Str. 974. and see, as to actiens against officers 
tfeadsc and automt, astd other officers, ante,p, 152. 

' How ohtained,"] This rule may be had at any time after ihm 
commencement of the action, and before trial or writ of enquiry. 
The court may probably grant it as matter of especial favour, even 
after a special verdict; 1 Sulk, 178 ; but they will not do so in a 
hard action, Hardw. 200, 201, or to give the plaintiff an opportu- 
nity to adduce fresh proof in contradiction to the verdict. 2 W» 
BL 815. Nor will they- ever grant it aft^r a general verdicti 1 
Lev. 48. 1 Salk. 178, or after a writ of enquiry executed and re- 
turned, Cort/i. 86, 1 Shote* 63, unless with the defendants con- 
sent. The court however have allowed the plaintiff to diacon* 
^iiue, upon payment of costs^ after a demurrer argued and .al- 
lowed, where there was a mistake iu the plaintiff*s pleading ; S 
Lev. 124. 209. 1 Lev. 193, 1 Saund. 23. 1 Leo. 298. 3 Id. 440. 
1 Str. 76. 116. 1 Leo. 191, 1 Saund. 39. see 1 Salk. 179. Barnes^ 
169 ; but the court now usually give the party leave to amende 
upon payment of costs. 2 Saund, 73. (n. 1 ). 

Before argument on demurrer, verdict or execution of a writ of 
inquiry, this is a mere side-bar rule, and may be had as a matter 
df course from the clerk of the rules ; pay hUn 6s, 6d. i seethe 
form, Tidd, Forms, 176. $ 3; in other cases, it is obtained upon 
application to the court, and is but a rule nut, which yon must 
afterwards proceed to make absolute in the ordinary way. As 
ioon as you have obtained the side-bar rule or rule absolute, taii:e 
ft to the master, and get an appointment on it to tax the costs. Serve 
a copy of the rule and appointment on the defendant's attorney ; and 
kttend at the time appointed, and the master will tax the costs. These 
costs should be paid forthwith ; for until paidt the action is not 
discontinued. 3 M. <[• S. 153. JdS. T. 1814. 6 T. /2. .765. ^Thtt 
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pUifiti^.howeter is not liable to an attachment for the nonpay- 
ment of them. 7 T. /2. 6. 

When discharged.'] When a plaintiff, merely because he did 
not like the bail in the first action, discontinued, and held the de- 
fendant again to bail in the second action ; the court considered 
this conduct unwarrantable, and discharged the side- bar rule, 
thereby leavine the first ball still liable on their recognizance. 4 
Bur. 2509. Yet, in another case, where it appeared clearly that 
the bail in the first action had forsworn themselves, and were in 
fact worth nothing, the court held that the plaintiff was justified 
in holding the defendant to bail in a second action fur the same 
cause, e^en before he had discontinued the first ; for liad he dis- 
continued, it is very probable tlie defendant would have ab- 
sconded. 9 Str, 1216. Vol, 1 . p. 47. 

New actianj] After the costs have been taxed and paid, 3 M* 
Jf Su 153. MS. T. 1814, the plaintiff may commence a new action 
for the same cause, and may again bold tiie defendant to bail. 2 
Str. 1209. Vol. \.p. 46. Or if the first action were upon common 
nonbailable process, the plaintiff may hold the defendant to bail 
for the same cause (if bailable), even before the first action is dis- 
continQed. 6 T. R. 616. VoL i.p. 47. 



CHAFTER XIX. 
CasHtuT Billa vel Breve. 

• 

When the defendant pleads suflkient nutter in abatement, and 
the plaintiff cannot deny it, the latter may dther obtain leave to 
amend his declaration, if that will answer his purpose, and which- 
will be granted upon payment of costs ; or he may at once enter 
on the roll a judgment that the writ or bill be quashed, in order 
Qiat he may be enabled to commence a new action. If he adopt 
the latter mode, let him get a roll of the term the dedaratum is de- 
Uoeredf and enter the deeUiratum and plea on it, at in ordinary caset, 
and latlly the cassetur; see the form, Tidd, Forms, 316. § 69. 
Docket it with the clerk qfthejitdgments, as in ordinary cases, and 
get it marked by him ; pay him 4d. per sheet i after which, take the 
roll to the clerh of the treasury, who will file the same in the treasury 
if the court. Leave of the court is not necessary in order to make 
this entry ; nor is the plaintiff obliged to pay costs. Pr. B£g. 6. 
Tidd, 623. 

After entering a cassetur billa, the plaintiff may deliver another 
dechiration by the by for the same cause of action, at any time 

VOIA I. L 
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within the tens in which the writ was retnnwble; 5 T. R. CS4. 
VoL 1. p. 108; bat if that time have elapsed, he must sue oat 
new process, if he wish to recommence his action. 
As to qoaafaiiig a writ of error, tee VoL 1. p. SI 5. 



CHAPTER XX. 

Pvtthig off the Trvd. 

In what etae*.'] Thb court will in genera], when a material wit- 
ness for either party is absent* allow the trial to be put off, either 
to another day of the same sittings, or to another sitting in the 
same term, or to another term, or even for a longer period under 
particular circumstances. iSff Barnes, 440. They have put off a 
trial, until a commission should go to examine a material witness 
abroad who refused to attend, and until the deposition ^ould be 
certified. 1 W, BL 512. cited. They have refused it, however, 
in another case, where it did not appear that there was any like- 
lihood of the witnesses return; 1 W, Bl. 515; and the same, 
where the witness did not go abroad until after notice of trial was 
^ven, and he might consequently have been served with a sufr- 
ptena in sufficient time ; Barnes, 442 ; and £hey will also it seems 
refuse it, if the party applying have conducted himself unfairly, or 
have been the cause of any improper delay. 1 J9. ^ P. 33. They 
have also refused it, upon the application of the plaintiff, in a 
penal action; Tidd, ^99 ; and in another case, where the evidence 
of the absent witness was intended to sustain a defence not &• 
Toured by the court. 1 B. ^ P. 454. And a judge at nisi priut 
has refused to put off a trial, to givie the plaintiff an opportunity 
to amend his declaration, by omitting the profert. 1 Stark. 74. 

There are also other grounds, upon which the court will put off 
a trial, besides that above mentioned of the absence of a material 
witness. Where the defendant's attorney was so ill that he could 
not attend, the court upon application put off the trial. Sayer, 63. 
So, where a libel was published immediately before the assises, 
with an intent to influence the jury, the court upon application 
put off the trial. 1 Bur. 499—510. Also, where three actions 
Virere brought against three several defendants^ for different parts 
they had taken in the same transaction, in one of which issue was 
joined on q demurrer, and issues in fact in the other two, the coort, 
upon application of the defendants, put off the trials of the issues 
in fact, until the demurrer should first be argued, as the point of law 
involved in it was the foundation of the plaintiff's right to damages 
in the other two actions. 13 £asf, 27. They hare, however, 
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refaaed to prat off a trial, ontil a suit couoerning the same matter 
ia the ecclesiastical court should be determined ; 2 Salk, 649. 646 ; 
uid they have refused it also, where the application was made merely 
because counsel were not prepared. 3 Bur, 1319. Where the de- 
fendant was arrested as be was coming to court to attend his 
cause, the judge at nid prius refused to put off the trial on that 
account, unless upon payment of costs. 1 Camp. 229. 

And lastly, the court or a judge at nisi prius will put off the 
trial of an issue out of Chancery, for the same reasons and under 
the same circumstances as in ordinary actions. 4 Camp, 163. 

Application,'] The application, in term time, should be made to 
the court for a rule nisi; in vacation, to a judge' at chambers; 
and should, it seems, be made at least two days before the day of 
trial. See Barnes, 437, 438. 442. 444. 3 Taunt. 315. Or if the 
grounds of the application have occurred or become known to the 
party so recently, that he cannot make it in the manner now men- 
tioned, he may apply to the judge at nisi prius, who will accord- 
mgly put off the trial to some other day in the same sittings, if 
satisfied as to the sufficiency of the grounds stated for the appli- 
cation ; but if the party desire to have it put off to another sit- 
tings, the only mode of doing it at nut prius is by withdrawing 
the record. 3 Camp, 333. See 1 Taunt. 565. 2 Taunt. 221. It 
may be necessary to add, that a judge sitting at nisi prius at West- 
muister, cannot make an order in a cause to be tried in London. 
3 Camp. 41. 

It is usual to give notice of the intended application ; see Hardw, 
128 ; it may have the effect of preventing the opposite party from 
incurring Uie expense of bringing up his witnesses, if he do not 
intend to oppose the application ; or if he do oppose it, it affords 
him an opportunity of shewing cause against it in the first instance. 
See the form of the notice, Tidd, Forms, 205. § 17. 1 Selion, 421. 

The application must be founded on an affidavit stating the 
grounds apon which it is made. If made on account of the ab- 
sence of a material witness, the affidavit in ordinary cases states 
the time issue was joined, the time for which notice of trial was 
^ven, the absence of the witness, and that the party cannot safely^ 
proceed to trial without him, the endeavours which have been made 
to find him, and the time at which he is expected to return ; see 
the form, Tidd, Forms, 205. $ 18. 1 SeUon, 421 ; but if the witness 
be abroad, or if, from the nature of the application, it may be sus- 
pected that it is made merely for the purpose of delay, the above 
general form will not be sufficient, but the affidavit must state the 
cause of action, and the evidence expected from the witness, in 
order that the court may judge if it be material, and must state 
drcumstances from which the court may infer this probability of 
the witness's return within a reasonable time. See 3 Bur, 1513, 
1 W, BL 510. 436. In all other cases, the affidavit merely states 
the facts on which the application is grounded. Formerly, it seems^ 
this affidavit must have been made by the party himself; Barnes, 

l3 
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437 ; bu( the afSdaTit of the attorney in the cause has.since beeii" 
deemed sufficient, Peake, 97, and even the affidavit of the attor- 
ney's clerk, if it state that he is particularly acquainted with the 
circumstances of the cause, and has the management of it. 1 H. BL 
637. 

When the trial is thus put off, it is usually upon the terms of 
paying any costs the opposite party may have thereby been put 
to ; and when the plaintiff sued as a pauper, and the defendant 
had the trial put off, upon undertaking to pay the costs of the day, 
the court of Common Pleas granted an attachment against the 
defendant for the non-payment of these costs. I B. i^ P, 39. 



CHAPTER XXL 

Trial by Proviso* 

In tohat cases.'] In all cases where the plaintiff, after issue 
joined, does not proceed to trial, where by the course and prac* 
tice of the court he might have done so, the defendant may, if he 
wish, have the action tried by proviso; that is, he may give the 
])Iauitiff notice of trial, make up the nisi prius record, carry it 
down and enter it with the marshal, and proceed in the trial as in 
ordinary cases. This, however, can be done only in cases where 
the plaintiff has been gnilty of some laches or default aAer issue 
joined ; except in replevin, prohibition, quare impedit, 9 Salk. 652, 
and error in fact, 2 Sound. 336 a, in which cases both parties being 
actors, the defendant may make up the nisi prius record, and there> 
upon proceed to trial, although no laches or default be imputable 
to the plaintiff. The court have also allowed a defendant to carry 
down the record of an issue, directed by the court of Chancery, to 
trial by provlso,iipon it being suggested to them that the plaintiff 
wished to delay the cause. 4 T:K, 767. 

As the delay and expense attending the trial by proviso, how- 
ever, are material objections to this mode of proceeding, it is sel- 
dom .adopted, unless in cases where the defendant is particulariy 
anxious that the cause should be finally settled by verdict, and in 
some other cases particularly specified in the next Chapter; in 
other cases, the defendant usually moves for judgment as in case 
of a nonsuit, in preference to proceeding to trial by proviso. 

Haw-I _^The defendant, before he can proceed to trial by pro- 
viso, must rule the plaintiff to enter the issue, as directed Vol. 1 . 
p. 1 33 ; and if the issue be not entered by the plaintiff within the 
time limited by the role, the defendant may either sign judgment 
di' nonpros, or he may himself enter the issue. Vol, 1. p. 133, 134. 



Trial by Proviso. SI 3 

After the issae has been thas entered, either by the plaintiff or 
defendant, if the plaintifiT, in caoses in London or Middlesex, make 
default in trying his issue, or, in country causes, do not proceed 
to trial at the next assizes, the defendant may afterwards proceed 
to trial by proviso. R. M. 4 A, (c.) For this purpose, get a rule 
Jrvm the master for a trial by provisOf on the back of the issiu ; see 
the form, Tidd, Forms, 203. § 12; enter it with the clerk of the 
rules; pay 3s.; and serve a copy of it on the plaintiff's attorney or 
agent. This rule is absolutely necessary ; 2 Str. 1055 ; althoush 
if obtained at any time before the trial, it will be sufficient. I T,tt, 
695. It is not necessary, however, in replevin, prohibition, quare 
hnpedit, 2 Stjlk. 659, or error in fact, *2 Saund. 3S5. 2 Lev, 5, for 
the reasons above mentioned ; although it seems to be the practice 
in such ca«es to insert the clause of proviso in the jury process, 
3T.R.66U I W, Bl. 375. 

The defendant must give the plaintiff the same notice of trial, 
that the plaintiff is obliged to give him in ordinary cases* 6Ve 
Vol. I. p. 135. 

The jury process is the same as in ordinary cases ; excepting 
that in the distringas^ after the words " many defaults," you insert 
this clause: " Provided always, that if two writs shall come to yot4, 
thereupon f then you execute and return one of them only ; and have 
there,'* &c. If the plaintiff or defendant had before sued out jury 
process, but did not proceed to trial, the defendant may have a 
venire de novo, as mentioned Vol. 1. p. 160. 

If both the plaintiff and the defendant happen to carry do^n 
the record at the same time, the trial shall be by the plaint! ff*s 
record, if he enter it with the marshal ; but if he omit to do so', 
the defendant may praceed upon the record brought down by hini, 
JR. M. 4 j^. (c.) But although the plaintiff have entered his re- 
cord with the marshal, yet if he have not given a sufficient notice 
of trial, his entry will be of no effect ; the defendant in that case 
may proceed to trial uppn the record he has taken down, and if 
the plaintiff do not appear to it, he must be nonsuit. 1 JBarn. Si; 
Aid. 253. And in all cases where the defendant proceeds upon 
his record, if the issue happen to be on the plaintiff, who is there- 
fore to begin first, but does not appear, the defendant muxt not 
enter upon his proof and take a verdict ; but the proper course i« 
to call the plaintiff and nonsuit him. 1 Wils. 300. Barnes, 458. 
2 Saund. 336 h. If, instead of doing so, he take a verdict, the 
court will set it aside. 
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CHAPTER XXII. 

Judgment as in Case nfa Nonsuit, 

Jn what eases,'] WHERE issae is joined, and the plaintiff shall 
neglect to bring such iasae to trial, according to the course and 
practice of the court, then, upon motion in open court, (due no- 
tice being first given thereof,) the judges shall give the same judg- 
ment for the defendant as in cases of nonsuit ; unless upon just 
cause and reasonable terms they shall a] low a further time for the 
trial of such issue ; and if the plaintiff' neglect to try the issue 
within the time so allowed, the court shall give such judgment as 
aforesaid* 14 G. 2. c 17. $ 1. This statute does not extend to 
replevin, 3 T, R.66\. 5 Id, 400, nor, it should seem, to pro- 
hibition, quare impedit, or error in fact ; for in all these cases, the 
defendant may himself take down the record without a proviso. 
Ante, p. 213. Nor does it extend of course to any case where 
the plaintiff could not be nonsuit, if he had proceeded to trial ; 
therefore, where one defendant pleads, and the other allows judg- 
ment to go by default, there cannot be judgment as in case of a 
nonsuit; 1 Bur, 368. see Vol. 1. p. 188; but where there are 
several issues in law and in fact, and the defendants have j udg- 
;ment on the issues in law, if the plaintiff do not proceed on the 
Issues in fact, the defendant shall have judgment as in case of a 
nonsuit ; for the plaintiff in such a case might have been non- 
suit, had he proceeded to trial. 10 East, 366. The statute 
extends to qui tarn actions ; I East, 554. 1 Wib, 325 ; and to 
actions by executors or administrators, but without costs. Willes, 
316. Vide infra. And in all cases within the statute, if the plain- 
tiff once comply with it, by taking down the issue for trial, al- 
though he be nonsuit, and the nonsuit be afterwards set aside, 
1 T. R, 492. see 2 Camp, 408, or although he have a verdict, and 
a new trial be afterwards granted, 1 H. Bl, 101, or although the 
eanse.be made a remanet, and the plaintiff afterwards withdraw 
the record, 3 jT. R. 1, the defendant can never afterwards bav^ 
judgment as in case of a nonsuit, for any subsequent laches upon 
the part of the plaintiff in not bringing the cause to trial ; but if 
he wish to dispose of the action, he must take it down for trial by 
proviso. But where the cause is not made a remanet, but the 
plaintiff, instead of allowing it to be tried, withdraws the record, 
the defendant may have judgment as in case of a nonsuit. 1 East, 
346. 

When and how obtained,'} The defendant is not entitled to judg- 
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ment as in case of a nonsuit, by the above statute, until the plain- 
tiff have failed to bring on the cause to trial witliin the time 
allowed him for that purpose by the practice of the court. By 
the practice of this court, the plaintiff u in no case obliged to give 
notice of trial, until the term after that in which issue is joined ; Vof, 
1. p. 136. 2 r. R. 734 ; and $ee R, H, 15 «" 16 C. 2. r. 2. R. H. 
20 ^ 81 C. 2 ; and consequently no motion con be made for judg- 
ment as in case of a nonsuit, until the third term inclusive after 
issue joined, unless the plaintiff have in fact given notice of trial 
previously, and not proceeded to trial in pursuance of such no- 
lice. 4 r. JR. 557. 2 New Rtp. 397. In country causes, if the 
issue be joined in an issuable term, and no notice of trial given for 
the next assizes, the defendant cannot move for judgment as in 
case of a nonsuit, until after the plaintiff has failed to bruig down 
the cause for trial at the second assizes. Also, before the defendant 
can have judgment as in case of a nonsuit, the issue must be en- 
tered upon record ; and the plaintiff, we have seen (Fo^ \,p.\ 33), 
cannot be ruled to enter the issue in country causes, until the term 
after it is joined ; nor in town causes, until the term after it is 
joined, unless notice of trial have been given. 

In order to obtain judgment as in case of a nonsuit, ftrsl^ mlt 
the plaintiff to enter the issue, as directed Vol. 1. p. 133; and if it 
be not entered before the expiration of the time limited for that pur- 
pote by the rule, you may sign judgment rfmmpros. But if entered, 
then make an affidavit of the state of the cause and the plaintiff's de- 
fault; see the farm, Tidd, Forms, 204. § 14; and if the motion be 
made in the next term after issue is joined, the affidavit' must state 
that notice rf trial teas given, and that the plaintiff had not proceeded 
to trial in pursuance of his notice. Give a motion paper with thit 
affidavit to counsel, to move for a rule nisi ; *and before the moitixm, 
is made, you must get the clerk of the treasury to biing the roU into 
court ; or if you are at Westminster before the tilting rf the court, 
the clerk rf the papers will mark the roll in the treasury ** Read.** 
1 Selltm, 366. Draw up your rule with the clerk rf the rules; see 
the form, Tidd, Farms, £04. § 15; pay 8s. 6d, ; serve a copy rfit 
on the plaintiff ^s attorney or agent, and make an affidavit of the ser» 
vice. And afterwords, on the day rfter that appointed by the rule, 
give a motion papei^ to counsel, to move to make the rule absolute upon 
this (affidavit rf service. The statute requires that notice be given 
of the motion ; vide supra, and see the form rf the notice, Tidd, 
Farms, 204. $ 13. Such notice is seldom given in this court; the 
service of the rule nut being deemed a sufficient notice of the 
motion, within the meaning of the statute. Lofft, 265. Also, the 
general rule, so often noticed in the course of this work, which 
requires a terra's notice of proceeding, where no proceedings have 
been had in the cause within 4 terms, does not extend to motions 
for judgment as in case of a nonsuit. 5 T. R. 634. 2 W. B/. 1223. 
The court, however, instead of making the rule absolute, may 
** upon just cause and reasonable terms," allow a farther time for 
ike trial of the usue* Vide supra. As to the ** reasonable terms" 
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here mentioned, the court usually discharge tfie rule upon the 
piamtiff 's undertaking peremptorily to try the cause ai the next 
sittings or assizes, or, if it appear that be cannot (from the peculiar 
circumstances of the case) bring on the trial at that time, at some 
subsequent sittings or assizes; iee7 T.R, 178. 1 Taunt. 118; 
l>ut where the justice of the case requires it, the court will add to 
this such other terms as they may think reasonable. Besides the 
undertaking here mentioned, however, the plaintiff must shew .to 
the court " just cause*' for his not having proceeded to trial ; and 
the excuse must be such as to satisfy the court that the plaintiff's 
net having proceeded to trial arose not from any wish upon ^s 
part to delay the trial of the issue unnecessarily, or for the por- 
po^ of vexation, or from any other improper motive, but from 
necessity or from some other just cause; hut see 1 East^ 654. 
The absence of a material witness is sufficient cause ; tee Bamet, 
SI6; and where the plaintiff in a qui tarn action withdrew the 
record, because his principal witness refused to give evidence for 
fear of subjecting himself to a penalty for the same transaction, 
.the court allowed it to be a sufficient excuse ; although it appeared 
that the time limited for bringing any action against the witness 
would not expire for three terms, and that the plaintiff could not 
proceed to trial until after the expiration of that time. 7 T. R. 178. 
So, the insolvency of the defendant after action brought, 2 Doug. 
671, and even the insolvency of the plaintiff, after issue joined, 
Tidd, 696, have been deemed sufficient excuses ; and the court 
liave even allowed it to be a sufficient excuse, that the attorney 
was not enabled to prepare briefs for counsel, on account of the 
plaintiff's absence. 1 Eastf 554. 1 he court are in general more 
strict in this respect, where notice of trial has been given, than in 
other cases. If a rule nisi for judgment, as in case of a nonsuit, 
be discharged on an affidavit of an excuse which is false in fact, 
the court will not afterwards open the matter upon dbproof of the 
contents of such affidavit ; although had they seen reason to doubt 
the truth of it at the time of shewing cause, they would have 
suspended their judgment until the matter were examined into. 
3 T. R. 405. It is usual for the plaintiff's counsel to shew his 
affidavit to the counsel for the defendant; and if the latter be 
satisfied with the excuse stated in the affidavit, he may consent to 
the rule being discharged, upon the peremptory undertaking above 
mentbued ; the briefs may be indorsed accordingly, and banded 
to the clerk of the rules. 

The rule for judgment as in case of a nonsuit, is either dis« 
charged upon the peremptory undertaking above mentioned, or 
made absolute. If made absolute, let the defendant draw up the 
rule with, the clerk of the rules; pay 7s, 6d.; and get it stamped 
with a 10s. stamp. Then bespeak the roll rf the cUrk rf the trea- 
sury, in order that the master may mark the costs; pay him Is. dd, 
and 5s. \0d. more in vacation. Judgment being signed, you may 
sue out execution. Executors or administrators, however, are not 
liable to costs on this judgment. Ante, p. 214. See the form 4 



'^ 
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thejudgmmty TieUi, Forms, 313. $ 63 — 6^, —iff a Ji. fa, m it, Id, 
339. § 3.-0^ a ca. sa. 10 Went, 309. 

If the rale be discharged upon a peremptory undertaking, and 
the plaintiff afterwards neglect to proceed to trial in pursuance 
of such undertaking, let the defendant's attorney make an affidavit 
of the fact; tee the form, Tidd, Farmt, S05. $ 16 ; and give thit 
loilh a motion paper to counsel, to move for judgment as in case of a 
nonsuit, for not proceeding to trial in pursuance of a peremptory 
undertaking ; and the court will thereupon grant a rtde ahsolute in 
the first instance. See Say. 74. Barnes, 315. Then sign judgment, 
oi above directed, and sue out execut'wn, 



CHAPTER XXIIL 
Costs for not proceeding to TriaL 

In what cases."] If the plaintiff give notice of trial, and neither 
countermand his notice (see 2 Sir. 849), nor proceed to trial in 
pursuance of it, the defendant, upon affidavit of attendance and 
necessary expenses, shall bje entitled to his co^ts, to be taxed by 
the master; R. M. 1654. § 18. and see RtM' 4 A, (c); even 
although he have prevented the plaintiff from entering bis cause 
for trial, by entering a ne recipiaiur with the marshal. Pr, Reg, 
406. In like manner, the plaintiff is entitled to costs, if the de- 
fendant do not proceed to a trial by proviso, after giving notice 
to that effect ; 2 Str, 797 ; and if both parties ^ve notice of trial, 
and neither of them countermand their notice, or proceed to trial 
in pursuance of it, each of them is entitled to costs from the other. 
Pr. Reg. 405. See 4 Taunt. 59 1 . 7 Id. 476. Also, if the plaintiff 
do not proceed to execute his writ vf enquiry in pursuance of liis 
notice^ or countermand it in time, the defendant will be entitled 
to his costs, in the same manner as for not proceeding to trial. 
Ante, p, 25. I S<r. 317. 2 Str. 728. 

The defendant, however, cannot move for costs for not proceed- 
ing to trial, and judgment as in case of a nonsuit, at the same 
time, 1 B. S^ P. 38. 1 Sellon, 372, because the judgment of non- 
suit includes these costs ; nor can he, it seems, move for these 
costs, ailer moving for judgment as in case of a nonsuit, Hullock, 
Costs, 404. Tidd, 689. 2 W. Bl. 1093, at least if the rule for 
judgment as in case of a nonsuit have been made absolute, for the 
reason just now mentioned. But after moving for costs for not pro- 
ceeding to trial, the defendant, it should seem, may move (ok 
judgment as in case of a nonsuit. Tidd, 689. 

If the plaintiff be an executor, he is liable for those costs for not 
proceeding to trial, in the same manner as if he were suing in hit 
WD right. AtUCf p. 1 3 i • 

I. 5 
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Ho\D abtaintd,'] Let the defendant's attorney make an affidav^, 
ttatiug when tiie action was commenced, issue joined, and notice 
of trial given, and that the pluntiff did not proceed to trial or 
countermand the notice. See the form, Tidd, Farms, 203. § 9. 
Oive thu t^davit, wUh a motion paper, to counsel, to move far costs 
far not proceeding to trial m pursuance of itottce, and the court toiU 
thereupon grant a rtile abs<^te in the first instance. Draw up the 
rule with the derk tf the rules; see the farm, Tidd, Fonru, 203. 
$10; and get an appointment on it from t^ master. Serve a copy 
of the rule and appoiniment on the plaintiff's attorney ; and after^ 
wards attend before the master, and have the costs taxed* Then let 
the defendant or his attorney serve a copy of the rule and aUocatur 
on the plaintiff himself personally, and demand the costs; and if not 
paid, let the defendant and his attorney make an affidavit of the d^ 
numd and refusal, {see the form, Itdd, Forms, 203. $11.1 SeUon, 
414. (a), and see 3 7. K. 35 1 . 2 Wils, 227), and move thereon for 
an attainment. This rule for the attachment is absolute m the first 
instance. Draw it up with the clerk of the rules, and take it to one 
tf the clerks in the Crown Office, who will thereupon make out the 
attachment; pay him I8i. ^d. Take the writ to the sheriff's office^ 
and obtain c warrmit thereon ; pay 2j. 6d. ; and give the warrant to 
your officer to execute ; fee one guinea. 

By ^. 3f. 1654. $ 18, above mentioned, the defendant is 
entitled to costs if the plaintiff do not proceed to trial in pur- 
suance of his notice, unless the plaintiff have countermanded his 
notice, or " shew cause to be allowed in the court in excnse of 
such costs." And the court of Common Pleas refused the rule, 
where the plaintiff was prevented from going to trial by an acci- 
dent which happened to a material witness, names, 133. As the 
rule, however, is absolute in the first instance, the only way of 
bringing the matter of excnse under the consideration of the 
court, is by moving to dls^charge the rule. 



CHAPTER XXIV. 

NoUe Prosequi, 



A NOLLE PROSEQUI IS a partial forbearance by the plaintiff 
to proceed any further, either in the suit altogether, or as to some 
part.of it, or as to some of the defendants ; but if entered as to 
part of the suit only, or as to some of the defendants, he b at 
liberty to proceed as to the rest. 1 Sound. 207 6. 

To the whole declaration.'] If the plaintiff misconceive his ac- 
tion, or have made a mistake as to -the party 0«ed^ (as irhere h« 
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toes a feme covert, and she pleads covcrtare in bar ; 3 T. R. 51 1 ; 
or where he discovers that the defendant is an infant, and the ac- 
tion is not for necessaries ; or the like) he may enter a nolle prote- 
qui as to the whole cause of action. 

To some of several counts.'] Where the defendant pleads one plea 
to the whole declaration, and that plea happens to be a complete 
bar to one or more of the counts, but not to others, the plaintiff 
may enter a JuUle prosequi as to the counts to which the plea is a 
bar. Thus, where assumpsit is brought for goods sold, &c. and 
apon an account stated, and infancy is pleaded to the whole of the 
declaration, the plaintiff may enter a nolle pro$equi as to the count 
upon an account stated, (no action upon an account stated lying 
against an infant), and reply to the other counts. 1 Sound. 207 b. 

But where there is a demurrer to a whole declaration, the plain< 
tiff will not be allowed to rectify his error, by entering a nolle 
prosequi as to some of the counts ; 4 T. 22. 360. 1 Sound. 207 b. : 
thns, where there was a demurrer to a declaration against two 
defendants, because one of them wps not ^named in one of the 
counts, the court held that the plaintiff could not enter a nolle 
prosequi as to that count, and proceed on (he others. 4 T, R, 360. 
So, where there was a demurrer to a declaration for a misjoinder 
of counts, the court held that the plaintiff coald not rectify his 
mistake by entering a nolle prosequi as to some of the counti. 
1 H.BL 108. 

But if the defendant demur or plead separately to several 
CfHints, the plaintiff may enter a nolle prosequi as to some of th^ 
counts, and proceed to trial or argument on the others. 1- Sound, 
207a. 203. 339. 2 Ro. Abr. 101. G. pi. 1. 2 Leon. 177. Hob.nOk 
I B. ^ p. 157. 6 Tmnt. 444. ClifU 425. pi 14. Lil. Ent. 4*8. 
55. If the defendant plead to one count and demur to another^ 
the plaintiff* if he have judG:ment on the demurrer, and be content 
to take damages upon that judgment only, may execute a writ of 
enquiry as to it, or, in case of a bill of exchange or the like, may 
have it referred to the master, and may enter a nolle prosequi as to 
tiie i:>soe in fact. Ante, p. 37. 

To part if a count.] The plaintiff may enter a nolle prosequi as 
to part of a count. Thus, in trespass, where the plaintiff de- 
clares that the defendant took and carried away the plaintiff's 
bay, grass, and corn, he may enter a nolle prosequi as to the hay 
and grass, and proceed for the taking of the corn. 1 Sound, 
207 6. 

j4s to some of several defen^nts."] In actions upon contracts 
against several defendants, if the defendants join in their pleas, 
the plaintiff cannot enter a nolle prosequi as to any one of them, 
without releasing the others ; 1 Wils, 90. 1 Sound. 207 (n.) ; but 
if they sever in their pleas, and one of them plead bankruptcy, ne 
unquci executor, or any other matter in liis personal di9charge| 
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althoagh he plead alto to tho action of the writ, the frfaintilf may 
eater a nolle proteqia as to him, and proceed against the others. 
1 mf$. 89. 1 Doug. 169. 2M.8iS. 444. See 3 Esp. 76. 5 Id. 47. 
Inactions ex delicto, the plaintiff maj enter a nolle prosequi as to 
some of the defendants, and proceed agunst the oUiers, at any time 
before final judgment, even althoagh thej all join in the same plea, 
and be foand jointly guilty. lL.llaym.597. 1 Wilt. 306, Hol^^ 
70. 8 Salk, 455, 456, 457. 3 Id. 344, 945. And a fortiori^ he 
may do so» where the defendants plead severally ; Cro. Car. S39. 
243. 2 Ro, Abr. 100, pi. 5. Carih. 19. Afoor, 624. 8 Leon^ 177. 
« lift. 424. p(. 1 3. 2 Salfc. 457 ; or where they plead jointly, bot 
their plea in its nature b several ; as where in ejectment against 
several, who jointly plead not guilty, the plaintiff may, even at 
the assises, enter a noUe prosegut as to one or more of the de- 
fendants, and proceed against the rest. 1 L, Baym. 716. 12 Mod, 
651. Also, if the j ury , in an action of trespass, sever the damages, 
where they should not, the plaintiff may take judgment de mefio* 
tibut damnU against one of the defendants, and enter a noUe protC'^ 
qui as to the other. FoL 1. p, 195. 

How entered.} If entered before issue joined, the plaintiff inaerts 
it at the commencement of bis replication, &c. and it consequently 
appears upon the roU when it is made np ; but if after issue juined, 
it is sufficient if it be entered at the time of entering the final judg- 
ment. 1 Sir. 532. See the form of Hie entry of nolle prosequi ta the 
whole declaration, 1 fVent, 68.— ^Ac liki, to a particalar county Tidd^ 
FomUf 3 1 6. $ 68. — the Uke, with repRcaiioru to the other countst^ 
3 Went. 96. 100. ami tee 9 Id. \19, -judgment by nil dicit as to one 
count, and nolle prosequi at to two others^ after plea, in dd>t on ttU" 
tMff, Tidd, Forms, 270. $ 12 e. — no/ieprotejui <u to one rf leverol 
deJendoMUy Id. 316. $ 67. 

Costt."] Where a nolle prosequi Is entered as to the whole declann 
tion, the defendant is entitled to costs, in the same manner as upon 
a discontinuance. 3 T. A. 5 1 1. And where entered as to some of 
several counts, the plaintiff is not entitled to costs as to these 
counts, altlioogh he have a verdict on the others. 16 Easif 129. 

Retnait.'] A retraxit is very rimilar to a noUe prosequi to the 
whole declaration ; excepting that the former is a bar to any future 
action for the same cause, the latter is not; the former is also made 
L) penon in open court when the trial is called on, the latter is 
made by a mere entry on the roll out of court. 

As a retraxit is very unusual in practice, it is nnnecessary to 
consider it further in this place. S^ the form of the entry on the 
roll, 2 Sellon, 338. 



RmUiUwr Damna, S9 1 



CHAPTER XXV. 
Remittitur JOanmtu 

In ejectment, if the plaintiff have jadgmeot by confession or 
default, it is usual for him to remit tlie damages, and to pray the 
writ of possession merely. See the form if judgment for plaintiff 
by nU dieit in geclment, with a remiititur dimna, Tidd, Formtf 684. 
$ 31. 685. § 32.— tft« like by a^gtwvit after isiue joined, with a re- 
mittitur damna. Id. 696. $ 55.— f^ like as to an undivided part <f 
the premises in one count, with a remittitur damna, and a nolle pro- 
sequi as to the residue. Id, 698. § 56 a. 

In replevin, of a distress for " renti customs, services or damage 
feasant," where the defendant signs judgment of nonpros for want 
of a plea in bar, (see ante, p, 70), he usually remits the damages, 
sooner than be at the expense of a writ of enquiry, and takes his 
judgment for a return merely. See the form of such judgment and 
remittitur, Tidd, Forms, 699. § 47. 

Where the jury give greater damages than the plaintiff has de- 
clared for, it may be rectified by entering a remittUwr for the ex- 
cess; Yelv.M.2Str. 1110. 1171. VoL l.p. 197; or if the plain- 
tiff have signed judgment for the greater sum, the court will ^ve 
him leave to amend it, by entering a remtttttur for the excess, even 
in a subsequent term, and after error brought. MS. M. 1814. 
&e 2 5/r. 1 1 10. 1 H. Bl. 643. If the plainuff,iiowever, demand 
in his declaration more than by his own shewing is due, and there 
be a special demurrer for this cause, be cannot rectify the mistake 
by entering a remittitur for the surplus ; 1 Saund. 285 n. .5 ; but 
if the declaration be not demurred to, it seems he may, 1 Ro. Abr, 
784. R. pi. 2. 785. S. pi. 1. Dy. 369 6. pL 56. T. Raym, 895. 
5 Jtfoi/. 213,^14, 215. 1 Tent. 49. Cort^. 437. Com, Dig. Pleader, 
C. 48, unless the sum demanded depend upon some deed or other 
instrument, where the debt or duty to be recovered appears cer- 
tain and entire upon the Due of it, as in debt or covenant to pay 
20/., in which case a demand of more than appears due is bad, 
and cannot be aided by the entry of a remittitur. 1 Saund, 885 a. 
See 2 iStr. 1171. But if the sum to be recovered may be more or 
less, by matter extrinsic, as in debt or avowry for rent, if more be 
demanded than is due, the excess may be remitted ; 2 SaUc 659, 
7 Mod. 87, 2 L. Raym. 814. IL. Raym. 317; so, where the debt 
or duty is composed of several parcels, a demand of more than is 
due may be aided by a remittitur. Cro. Jac, 499. 2 L-Raym. SI 5, 
7 Mod. 88. 

In an action against several defendants, if the jury sever tbf 
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damages by mistake, the plbintiff, by entering a remittittar as to 
the lesser damages, may have judgment for the greater damages 
against all the defendants. Vol. 1. p. 195. 

See the form of ajtuigment on cognovit as to part, with a remittitur 

Of to the residue, Tidd, Forms, 281. J 24.— of return of writ of 

enqwry, and remittitur afpm't of the damages. Id. 256. $ 6. — of 

judgment on demurrer ai ta one count, with a remittitur damna as to 

the others. Id, 289. $ 32 b. 
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CHAPTER XXVI. 

New Trial, 

If any error in the proceedings appear upon the face of the 
record, the party injured by it has liis remedy by demurrer, mo- 
tion in arrest of jndgroent, or writ of error, according to circom- 
stances. But if any defect of judgment Imppen from causes 
wholly extrinsic, arising from matter foreign to or dehors the re- 
cord, the only remedy the party injured by it has, (if we except 
the writ of attaint, long since obsolete, and the writ pf error coram 
nobis in some few cases), is by application to the court for a new triah 

In what eases,"] The court roust be satisfied that there ar6 
strong probable grounds to suppose that the merits have not been 
fairly and folly discussed, and that the decision is not agreeable to 
the justice and truth of the case, before they will grant a new trial. 

3 Bl. Com. 392. See 6 T. R: C38. 

If the judge misdirect the jury, 2 Salk. 649. 2 Wils. 269, 273, 
even in a penal action, 4 T. R.753. 1 Camp. 430. 5 T, R. 19; 
it is in general a good ground for a new trial ; unless the court be 
satisfied that justice has been done between the parties, notwith- 
standing the misdirection. 2 T. R. 4. see I B.<j^P. 338. 5T.R. 20. 
6 Taunt. 336. So, if t|ie sherifTorhisr deputy misdirect the inquest, 
the court, upon application, will set aside the execution of the writ of 
enquiry, 2 Str. 1 259, unless it appear that substantial justice has 
been done between the parties. So, if a judge improperly nonsuit 
the plaintiff, a new trial will in general be granted; 5 Bur, S612. 

4 Id, 1 986. 3 IVils. 146. 338 ; but the court uf Common Pleas have 
refused itwhereitwasnot desired upon the part of the plaintiff at the 
trial that the cause should go to the jury ; 1 Taunt. 1 0. see 4 Taunt, 
•779; and in another case, where the plaintiff had elected to be 
nonsuit, because the judge directed the jury to give only nominal 
damages. 3 Taunt. 229. Also, if a judge at the trial, or a sheriff 
upon the execution of a writ of enquiry, admit improper evidence, 
Barnes, 448, or reject evidence which ought to be admitted, 
2 W. Bl. 1 1 05, by which means the result of the trial or enquiry 
lias been different from what it otherwise would have been, the 
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court will in general grant a new trial, or set aside the execntion 
of the writ of enquiry. Bat the court have refused to grant a new 
trial upon the grouud of the improper rejection of evidence, where 
that evidence went to prove merely a fact which had already bees 
proved by other means ; 3 Easty 45 1 . 11 East, 311; and the court 
of Common Pleas refused a new trial for the improper admisuon 
of evidence, where there appeared to be sufficient evidence to 
support the verdict, independently of the evidence so admitted.' 
1 Taunt, IS. Also, where a bill of exceptions has been tendered, 
-^e court will never grant a new trial upon the same point of law, 
unless the party consent to wttive his bill of exceptions. 2 W, BU 
929. Cowp, 161. 

Where the nndersheriff who returned the panel, was attomey 
for the party for whom the verdict was found, the court granted 
a new trial. Caiop. 112. but see 1 Smith, 304. Also, if a juror 
have been sworn upon the jury by a wrong surname (particularly 
where he was not tiie person summoned or intended to be sworn), 
a new trial will be granted. WiUes, 484. Barnes, 453. 454. 1 Stt. 
629, 2 L. Raym, 1410. Vol. l.p. 182. It is discretionary, how- 
ever, with the court, to grant a new .trial in such a case or not ; 
and they will not do so, unless the mistake as to the juror have 
been productive of some injustice. 12 East, 229. They have set 
aside the execution of a writ of enquiry, however, where the per- 
sons composing the inquest were prisoners for debt, and taken out 
of custody for the purpose of serving on the inquest ; and the 
ooiut stud that if the sheriff had been made a party to the rule, 
they would have obliged him to pay the costs. 4 T. R, 473. If 
the jury find a verdict contrary to evidence, the court will in 
general grant a new trial, 1 Bur. 390, particularly if the justice 
qS the case require it. 1 M.^ S. 676. But if the verdict be such 
as the justice and equity of the case required, although it be con* 
trary to evidence, yet the court will not disturb it. 4 T. R. 468. 
3 Wils. 373. 2 Id. 362. 302. 3 W. Bl. 1221. 4 Bur. 956. Cmop. 
597. So, if a verdict be found for the defendant against evidence, 
in a vexatious or hard action ; or for the plaintiff, after an uncoti- 
sdonable defence set up by the defendant : a new trial will not be 
. granted. 1 Bnr.U, 54. 3 Id. 1306. 3 Satk, 653. 644. 648. Nor 
will the court grant it in any otiier cases of strict right or sumtwum 
jus, where the rigorous exaction of extreme legal justice would be 
hardly reconcileable to conscience. Also, where evidence has 
been given on both sides, the cdurt will seldom grant a new tria>, 
unless the evidence against the verdict very strongly preponderate. 
2 S(r. 1 142. 3 WiU. 63. 47. 1 Id. 22. see 3 Id. 38. Yet in a 
question relating to real property, where the inheritance would be 
for ever bound by the verdict, the court of Common Pleas granted 
a new trial, although the case had been left to the jury upon con- 
flicting evidence. 3 Taunt. 91. see Id, 232. For excessive da- 
mages, the court will grant a new trial of course, or set aside the 
execution of a writ of enquiry, in all cases where the damages may 
4>e ascertained by mere caiculation ^ «ee 1 TaanU 491 ; and ik 
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•Cher cases of actions ex confivcHi, if it appear clearly that the 
damages are excessive. But in actions ex deUcto, such as actions 
for criminal conversation, 4 7*. R. 63 1 . I Bur, 609. see 6 T. R. 444, 
seduction, 1 1 Ea$t, 23. 3 WiU. 18, battery, 5 T. R. 257. 2 Wib, 
952, false imprisonment, 2 WiU. 205. 160. 244, or other personal 
torts, 2 W, BL 929. Cowp. 230, malicious prosecution, 2 fT. £/. 
1327, Cotop. 37, slander, 2 Salk. 644, or the like, see 2 T, R. 166, 
a new trial is seldom granted on iliis account, unless the damages 
\>e outrageous, 2 fF. BL 942. 1327. 7 T, R. 529, or the court be 
^tisfied that the jury acted under the influence of undue motives, 
or of gross error or misconception ; 6 T. R, 244 ; and the same, 
as to the execution of writs of enquiry. 3 Bur. 1845. 3 fVUs. 61, 
63. 11 Ea9t, 23. On the other hand, a new trial will not be 
granted, nor the execution of a writ of enquiry set aside, on ac- 
count of the smallness of the damages, 2 Sir, 9i0. 1051. 2 Doug. 
509, 5 J 0, unless it have arisen from some mistake in point of law, 
either upon the part of the court, 2 Sir* 1259. 2 Dcug. 510, or of 
the jury, 1 Str, 425, or from some unfair practice upon the part 
of the defendant, 2 Salk. 647. see 1 Stt. 515. Also, the court will 
not grant a new trial, where the value of the matter in dispute, or 
the amount of damages to which the plaintiff would be fairly en* 
titled, is too inconsiderable to merit a second examination. 2 W, BL 
85 1 . 1 Bur. 1 1 . 664. 1 Taimt. 495. MS.KlSH.and see 2 T. R. 11 3. 
After payment of money into court, 5 Bur, 2(>39, and after the 
service of the allowance of a writ of error, by a defendant, lidd^ 
805, the court have also refused to grant a new trial, deeming 
these acts acknowledgments of the truih of the case as stated in 
the declaration. In penal actions, if (here be a verdict for pluu- 
tiff, the court will grant a new trial in the like cases as in other 
actions ; but if the jury have found a verdict for the defendant, a 
new trial is never granted, \0 East, 268. 2 5/r. 1238. 1 Wils. 17. 
3 Jd. 59, unless for the mistake or misdirection of the judge. 
J Camp. 450, 10 East, 263. 4 T, R. 753. 5 T. R. 19. For the 
piisconduct of the jury, also, the court will in general grant a new 
trial, if the misconduct be such as to satisfy the court that the 
verdict has been determined on, without that grave and serious 
deliberation, that right exercise of judgment, and that total ab- 
sence of all partiality, so necessary to the proper execution of the 
important duties of jurymen : thus, if the jurors eat or drink at 
the expense of the party for whom thc^ afterwards find a verdict; 
or if they determine their verdict by lots; Vol. l.p. 175; or if 
they or any of them have previously declared that the plaintiff 
should never have a verdict; ^ Sulk. 645. 2 Camyns, 601 ; or 
the like: the court will set aside the verdict, and grant a new 
trial. 

. A new trial has been granted on account of the non-attendance 
of a material witness; 2 Salk. 645; and the court have granted 
it without costs, where a material witness for the defendant was 
kept out of the way by the contrivance of the plaintiff, to prevent 
jhiip from being served with a subpcena, BuL N* P. S28. The 
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cottrt-lisve ako granted a new tml, wliere it appeared clearly that 
the pUuDtiff's case was a mere fiction sopportcxi by peijory, which 
the defendant could not at the time of the trial be prepared to an- 
swer. 3 Bur, 1771. The court, however, will not in general be satis- 
fied with the mere affidavit of the party making the application* 
contradicting the witnesses on the other side ; 4 Taunt. 64U. but sre 
I B.6f P, 427 ; the witnesses mast be indicted, or some other sa* 
tisfiictory proof mast be offered to the court, of the peijary. 
£ven where the witnesses were indicted, we have seen {anUe, 
p. 199) that the coart in a recent case refused to stay eiecotion 
until the uidictment should be tried. 4 Af. ^5. 140. If a wit- 
ness, however, make a mistake in his evidence, by reason of which 
a verdict was given agatiut the party who called him, the court 
will not grant a new trial on this account, even although the mis- 
take be expkdned to them by the affidavit of the witness himself. 
Say, 27* Also, an objection to the competency of wititesses, dis- 
covered after the trial, u not of itself a sufficient ground for a new 
trial ; although it may have some weight with tiie court, where 
the party applying appears to have merits. 1 T. R. 7 17. 

If the party, for whom a verdict is afterwards given, deliver to 
the jury after the^ have left the bar, evidence which has not been 
shewn to the court, a new trial will be granted. VoL 1. p. 175. 
So, if he have laboured the jury, or used improper influence with 
them to induce them to give a verdict in his favoor, a new trial 
will be granted ; but merely desiring a juror to attend at the trial 
of the cause, is no ground for a new trial 1 Str. 643. So, where 
by a fraudul^t trick upon the part of the defendant, the plain* 
tiff's counsel were taken by surprise, and the defendant thereby 
obtained a verdict, the court granted a new trial. MS, E, 18I4« 
.S^ 1 Bur. 352. 1 W. Bl. 298. 5 Taunt. 277. Where a new 
trial was applied for, on account of a variance between the issue 
delivered and the niii ftritu record, the court refused it. 2 Wits. 
243. But in an action on a replevin bond, where the plaintiff was 
nonsuit because of a variance between the replevin bond and the 
record, the court of Common Pleas gave them leave to amend, 
upon payment of cost?, and ordered a new trial. 3 Taunt, Sil . 
If the plaintiff have given no notice of trial or an insufficient no- 
tice, the court will grant a new trial; 2 Salk, 646 ; so, if no notice 
of executing a writ of enquiry, or an insufficient notice, be given, 
the court will set aside the execution of the writ. Bama, 233. 
But these irregularities are waived, by the defendant appearing 
and making detence. 2 SaUc. fA6. Barnet, 233. The court have 
granted a new trial, where a verdict has been obtained against a 
party, on account of the absence of his counsel ; 2 Saik, 645 ; but 
such instances are very rare. Where a cause was called on, and 
tried as an undefended cause in consequence of the defendant's 
attorney neglecting to deliver hb briefs, the court of Common Pleat 
indeed granted a new trial, but ordered the defendant's attorney 
to pay the costs as between attorney and client, out of his owu 
pocket. 3 Taunt. 484. A new .tnai will seldom be graiUad^ 
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whtK a verdict has been gi^eD agmnst a party, or a piaiBliiFkat 
beennomait, for want of evidence which might have been pro* 
duced at the trial, 1 WiU. 98. 3&iU. 3til. tte 2 Salk, 647. 
S W» BIm 802, ouless the verdict be manifestly, against the justice 
and equity of the case. 5 Bur, 263 1 . But if new evidence have 
been discovered after the trial, the court will grant a new trial 
upon payment of costs, if it be necessary in order to do justice 
between the parties. Where the defieodant was sued as cxecator* 
and was absent from the kingdom at the time the action was 
brought, the court of Common Fleas granted a new trial, upon 
the discovery of evidence after verdict for the plaintiff, although 
such evidence was in the possession of the defendant's att<»mey at 
the time of the trial, but not known by him to be so. 2 IF. £/. 
955. The court, however, will not grant a new trial, to let the 
IMurty into a defSence of which he was apprised at the first trial* 
2 r.A. 113. ««eir. B.84, 

When a verdict is taken subject to the opinion of the court on 
a special case, and the special case turn out to be so defectively 
stated that the court cannot give judgment upon it, a new trial 
will be granted. 1 Str, 300. and tte 3 T. R. 507 n. Vul, 1. 
p, 193. 

. Where a Welch cause was tried in Monmouthshire instead of 
Hereford, the court refused to set aside the verdict on that ac* 
coont, as the notice of trial was for Monmouthshire, and the de* 
fendant did not object to it ; besides the objection appeared upon 
the record, and therefore, if well founded, the party had anothet 
lemedy. 1 1 Eatt, 370. 

If the jury at the second trial find for the party against whom 
the former verdict was given, the court, if the case be doubtful, 
or tibe second verdict do not accord with the justice of the case, 
may be induced under circumstances to grant a third trial. It is 
entirely in the discretion of the court, however, to do so or not; 
£Dr the loring party, in such a case, is not entided to it by any 
rule or practice of the court; 2 W, BU 963 ; and they have a&t 
Qordingiy refused it, where the second verdict was satisfacto^. 
Id. It is ahK> in the discretion of the court to grant a third tnal 
after two concurring verdicts. 4 Bur, 2108. But this is seldom 
done ; and the court have refused to grant it, after a new trial for 
excessive damages, and the same damages given by the second 
xerdict; 2 SaUu 649. 2 Str. 692; and £e same, where the two 
concurring verdicts were for the defendant, even although the 
judge, before whom the second trial was had, expressed liimsclf 
dissatisfied with the verdicL 3 Taunt, S32. 

Where there are several issues, and a verdict on one of them is 
fimnd against evidence, the court cannot grant a new trial as to 
that issue only, but roust grant it as to all the issues, if they grant 
it at all. Bui. N. P. 326. but see 4 Taunt. 555. ^ And the issua 
thus found against evidence must be a material bsue, to induce 
the court to grant the new trial. Bui. N, P. 326. 

In ejectment, whercthe verdict is £Mr the deftmdant, the couli 
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wtll seldom gnmt a new trial, becaase the plaintiff may, if he will, 
bring a new action; but otherwise, if found for the plaintiff, and 
the circnmstauces of the case in other respects warrant them in 
grantmg it. 4 Bur. 3224. 3 Id. 1244, 1 W, BL 348. see 2 5«r. 
1 105. As to new trials, in cases of issues out of courts of equity, 
$ee Vol, 1. p. 317. and tee ^M,6fS, 195. 

Hno obtained.'] A new trial is obtained upon motion to the court 
from wluch the ventre issued ; and, upon proper grounds being 
stated for it, the court will grant a rule to shew cause. After- 
wards upon shewing cause, if the grounds upon which the rule 
was granted still seem sufficient, and either appear upon the faCe 
of the judge's report or be substantiated by affidavit, and no su& 
fident cause be shewn against it, the court will make the rule ab- 
solute. When the action is against several defendants, the appli- 
cation should be made on the behalf of all of them ; and therefore 
where one defendant is found guilty and the other acquitted, it 
was hoMen that the former could not have a new trial. 2 Str, 
814* but see 6 T. R. 638. and see 4 Taunt. 802, 803. So, in tres- 
pass against several, where the verdict was contraiy to evidence as 
to one of tllem, a new trial was refused. 3 Salk. 362. 

Tlie motion for the rule nisi must be made before the expiration 
of the rule for judgment; 1 Dou^. 171. 5 T.R.436. Lofft, 230^ 
see Vol, 1. p. 200; unless under particular circumstances, 1 Doug* 
171, in which case the court may, in their discretion, allow a new 
trial to be moved for at any time before judgment has been 
actually signed. 2 Doug. 797, 798. and see 5 T, R, 436. Nor 
can it in general be moved for, after motion in arrest of judg- 
ment ; 2 SaUc. 647. but see BuL N. P. 326; nor after error 
brought by the party making the application. Tidd, 805. but see 
1 B. ft* P. 149. n. contra. \ 

When the court have granted the rule nisi, draw it up with the 
<ikrk t*f the rules ; pay Hs. 6d, ; and serve a copy of it upon the o/- 
tomey or agent if the opposite party. Then, before the time qfshew» 
ing cause, if the action were tried in London or Middlesex^ deliver a 
note in writing at the house or chambers of the lord chief justice^ 
** spec^ymg the name of the cause, and the time and place where the 
same teas tried, together with the nature of the modon ;** R. M. 
40 G. 3; and if tried by any of the puisne judges, some tntvmation 
should be given to his clerk, rf the rtde nisi having been granied, at 
least the evening before the case is to be argued. If the cause wert 
tried in any other county, by a judge of this court^mention to hisckrk 
that the rule nisi has been granted, and the judge wiU take care to 
Iwve his minutes of evidence in court when the case is caUed on; if 
tried by a judge of another court, serve a copy of the rule nisi Ofi his 
clerk, who wiU thereupon deliver the judge* s report of the trial to the 
junior puisne judge of this court. Deliver to your counsel one of the 
briefs in the original cause, together with such further initructiows 
and observations as you may think fit; you may learn from the paper 
tf causes at the office of the clerk <f the rules, the day the case will 5% 



tS8 New Trial. 

targued. When U u caUed an, the Judge who tried the cause, or, tf 
it were tried by a judge tf another court, ^ jumor pwMne Judge, 
.will read hi* report of the trial ; qfUr which, tft« counsel on ike op" 
poute tide ihew cause against the rule, the coumelfar the party who 
moved for the rule ni$i speak in support of U, and the court then state 
their opinion, and either discharge the rule or make it absoUue, If 
the court make it absolute, they may do so upon terms, if necea- 
•ary ; such as, that witnesses infirm or going beyond sea, may be 
examined upon interrogatories ; that certain deeds, books, papers, 
&c. may be produced at the trial ; that certain facts, not intended 
to be litigated, may be admitted ; or that the party may make 
.discovery of certain facts upon oath, in order to prevent the ne- 
cessity of having recourse to a court of equity for jit. 

If made absolute, draw up the rule with the clerk if the rules ; 
jpay 7s. 6d,; and serve a copy on the plamtiff^s attorney or agent; 
.or, rf made ahsoluXe \vpon payment of costs, get an appoititment on 
the rule from the master, and serve a copy of the rule and appmnt- 
snent. Get the coiis taxed, and pay than without delay ; otherwise 
the opposite party may move to discharge the rule for a new trial, and 
that he may be at liberty t<i sign judgment. Where a plaintiff, after 
setting aside a nonsuit upon payment of costs, proceeded to a 
aecond trial without paying these costs, and obtained a verdict, 
the court set aside the verdict, and gave the defendant leave to 
sign his judgment in the original action unless the costs ahould 
be paid within ten days. 13 East, 1 85. see HuUocky 401. 

If the rule be discharged, sign judgment and tax your costs, as 
in ordinary cases. 

Costs."} It is entirely in the discretion of the court, whether they 
will oblige the party applying for a new trial to pay costs, as a 
condition precedent to his proceeding to a second trial. I3pon 
setting aside a nonsuit, or a verdict ibr misdirection of the judge, 
the court grant a new trial usually without costs. 3 fVUs. 146. 
Cowp. 297. 485. 3 T. R. 553. 4 Id. 359. HuUock, 388. 

Where thfs verdict was set aside for the misconduct of the 
jury, the court ordered the costs to abide the event of the second 
trial ; 1 Sir, 642 ; if set aside, because the verdict was contrary 
to law, or to the opinion or direction of the judge, a new trial is 
granted usually without costs ; HuUock, 387. Cowp, 808. 1 W, BL 
670. 3 T.R,5bl; but if, because the verdict was contrary to 
evidence, or because of excessive damages, the new trial is usually 
granted upon payment of costs. 12 Mod, 370. 1 Bur. 12.393. 
2 Id, 665. 

If a party have obtained a verdict by trick, the court will grant 
a new trial without costs, or, perhaps, in very gross cases, they 
will oblige him to pay the costs. 1 Bur, 352. see HuUock, 391 • 
So, where a new trial was granted because the plaintiff had a ma- 
terial witness for the defendant concealed in his house, and pre- 
vented him from being served with a subpcma, it was granted 
ivithont costs. BuL N, P. 328. 
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If the rale be silent as to costs, the costs of the first trial are' 
nerer allowed, whatever may be the event of the second. Hulr 
leek, 391. Doug, 483. 4S0. 437. 3 T. R. 507. 6 U. 71. iee 
6 r. R. 144. 10 Eatt, 416. 9 Eati, 325. Where the costs are 
ordered to abide the event of the second trial, if the same partjr 
succeed in both trials, be shall have the costs of the first ; bat 
otherwise the costs of the first shall not be allowed. 8 71 R. 619. 

If a new trial be granted upon a ground not opened at the first 
trial, it will be upon payment of costs. 1 T, R, 20. 

The new triai'] The former nisi prius record will answer, nnless 
the postea have been indorsed upon it, in which case joa must 
make out a new nisi priut record ; if you use the former record, 
the jurata most be altered, in the same manner as when the cause 
is made a remanet. See Vol. 1. p. 164. and see 1 L, Raym, 510, 
Carth. 498. Give notice of tritU, sue out jury process, and enter 
your cause for trial, as in ordinary cases. 

The second verdict only appears upon the postea. Also, upon 
the judgment roll, no nolice is taken of the first verdict, but the 
record proceeds as if the second verdict was the only one which 
was given. 2 Sound. 253. a. (n. 8). 

If the plaintiff do not proceed to the second trial, the defendant 
may carry down the record by proviso; but he cannot do so, until 
after the next term or as&izes from that in which the new trial was 
granted. 5 Tavnt. 577* 

Venire de naoo.^ This is the old common law mode of proceed- 
ing to a second trial, and differs materially from the granting a 
new trial, inasmuch as the venire de novo is awarded for some de- 
fect appearing upon the face of the record, a new trial is granted 
for matter entirely extrinsic. But a venire de novo is not awarded 
for every defect appearing upon the foce of the record, but fi>r a 
defective finding in the verdict only. 7 T. R. 52. 1 Wils. 55, 
See 5 Bur. 2661. 1 Dtmg. 377. Vol, I, p. 190. 192. 195. 2 Doug, 
730. 2 WHs, 144. And it cannot be granted by a court of error, 
2 Doug. 732. n. 1 T.H. 151, unless in error tn this court, npon' 
a bill of exceptions in the court of Great Sessions in Wales. 2 T, R, 
125. 8 Doug. 732. n. Where the verdict, however, can be' 
amended, a venire de novo is never awarded. 

Where a venire de novo is awarded, the party succeeding at the 
second trial is not allowed the costs of the first. 6 T, R. 131. 

1 East, 111. HuUock, 39\f 392. 

* 

Judgment noncbstante veredicto."] Where the defence put npon 
the record is not a legal defence to the action in point of sub- 
stance, and the defendant obtains a verdict, the court upon motion 
will give the plaintiff leave to sign judgment notwithstanding the 
verdict, provided the merits of the case be very clear. The judg- 
ment so signed is an interlocutory judgment; after which a writ 
of enquiry must be 8ue4 out and executed, and final judgment 
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_,,._, as la cfdinarfcaacf; or if the daaK^ges be oot material, as 
if die actioa have been broo^t to tiy a right or ciBitnin, or the 
fike, Ae coon will set aside the verdict,and enter a Terdict fiir the 
phintiir with noouod damages. %T.1L 758. 6 Co. 59. ». The 
amtion b finr a mle to shew cuise; which is afterwaids made ab- 
nfaite or*dischafged» in the osoal way. 
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At any dme bciore judgment, in ordintfy case% the proceed- 
ings may be amended 'by a judge at diambers, npon summons 
GBUing upon the opposite attorney to shew cause why the party 
applying shonld not have leave to amend; in other cases the 
amendment may be obtmned by application to the ooort; see the 
Jorm tftke rule. Imp. B. IL 999. Also^ the judge at msipnaf, 
npon application, may allow the record of nmprucs tobeamanded* 
and may order the clerk of nin prauto amend ittmloiitery 1 Camf. 
57, provided the defect be not in a material ailegatioa, of which 
the party must have been apprised, and which he nught have had 
amended, b^He trial, 1 St^rk, 74, and provided also the judge 
who tries the cause be a judge of the court in which the record 
was made up. See 3 Touii^ 81. 

After judgment and before error brought, a judge at chambers 
will not m general entertain the application, but it shoold be made 
to the court; the rule is arale niai^ which is afterwaids nmde ab- 
solute or discharged, as in ordmaiy cases. Aftw error brought 
upon a judgment of this court, the application for leave to amend 
roust of course be made here, because the recoid always remains 
here, a bvucnpt only being sent to the court of «rror ; 2 Str. 837. 

a'^J^J^ ^ ^^' ''«^- *®^- ^^ 2 ^- ^R^' *'Ji- 1 ^ 
4i>r. zu»; but after error to thb court, the appUcation may be 

li^ ^ii tn? ^Vl»«- Tidd, 652. 8 Co. 162.0. « Ii9.Bip. 
♦71. nmur. 505. and tee 1 SoUc. 49. 

The court or judge, upon gramin^ leave to amend, may oblige 
the party applymg to submitlTaodi equitabletooi ™Lybe 
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^ to prevent the opposite party from being prejadicBd Inr 

the amendment. 2 Bur. 756. and tee 1 SaXk. 47. 517. 3 Saik, 31. 
I WUu 7. 76. 223. If the amendment be made at the trial, il if 
trithoat payment of costs ; in other cases it is allowed nsoally upon 
paymeuf of costs, particularly if the error or mistake have arisen 
from the default of the party, and not from the misprisioo of anj 
of the officers of the court. But if the amendment be made after 
error broaght, it is nsnally upon pkyroent of costs of the proceed- 
ings in error, provided tlie plaintiff proceed no further in his writ 
of .error after notice of the amendment Barnes, 17. 2 L. Raym^ 
897, 3 Lev. 361. Me 4 Taunt. 588. 

After a party has once amended on a demurrer, the court of 
Common Pleas will not allow him to amend agun on a second 
demurrer j 2 H. BL 561 ; and the rule is the same in this court. 

What amendable at conun/m bto.] It may be necessary to pre* 
mise that amendbents in all cases are entirely in the discretion of 
the court, and are allowed only in furtherance of justice. See 
7 T. R, 699, At common law, the court may amend in all cases, 
whilst the proceedings are in paper, that is, until judgment signed, 
and during the terra in which it is signed ; for until then the pro- 
ceedings are considered as only in>!ert, and consequently subject 
to the control of the court. 2 Bur. 736. Say, 285. 3 BL Com, 
407. iSaUc^l. ^Salk.566. 3Salk.S\. And there is no dif- 
ference in this respect between penal and other actions ; 1 Doug. 
114; and the court will accordingly permit the plaintiff in a peiud 
action to amend, even after the time limited for bringing another 
action, provided there have been no unnecessary delay upon his 
part, and that the amendment required do not introduce any new 
cause of action. 6 T. R. 543. 7 Id. 55. see 2 T. R. 707. 6 Id, 
Ml. 8 Id. 30. 4 Id, 159. 1 Doug. 114. ^nte, p. 101. 2 Bur. 
1098. 5 Id. 2833. see 6 Taunt. 19. After the term of which 
judgment is signed, the pleadings, &c. cannot be amended at 
common law, but by virtue of the statutes of amendments only. 
Cow LU, 260. see 2 Str. 101 1 . 

After demurrer, general or special, it is nsnal to give the other 
party leave to amend; 2 Str. 846. 954. 1 WUs. 226 ; we 4 T.IL 
360 ; and it has been given even after demurrer argued, but be» 
fore judgment, where the justice of the case required it. 2 Doug, 
620. 2 Str. 954, Say, 316, 317. 4 T. JR. 690. 6 T. R, 173. 
Barnes, 155. 3 fTils. 295. 1 East, 391, but see I L. Raym. 668, 
1 SaU(, 50. The court, however, have refused this to a plaintiff 
in a ful torn action, 4 T. A. 459* 228. in an action against bail, 
Say.^ 1 17, and in hard actions; I H. BL 37 ; and to a defendant, 
after the plaintiff had lost a trial. Hardw, 171. The party de- 
murring, also, has been allowed to strike out a similiter which was 
entered in tlie issue by mistake. Q L. Raym, 1137. Also, under 
particular circumstances, the court have ullowcd a party to with- 
draw his demurrer, and plead de novo, even after argument. 
Ante, p. 35, 1 Doug. 3S5. 452. 2 Bur. 756. What has been 
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now mentioiied holds gocd also where there are several issiies in 
law and in (act, even after ai^umeot of the issoes in law, hot be- 
fore the trial of the issues in &ct ; but if the issue in (act be tried 
first, and contingent damages assessed as to tbe demurrer, the 
court, it seems, will not in that case allow either of an amendment* 
or of the demurrer being withdrawn. 1 Buu 322. 

• What amendiAle by UahUe.'] No process shall be amiuUed or 
discontinued, for the misprision of the clerks in writing one sylla- 
ble or letter [or word, 8 Co« 137 a.] too much or too little ; but as 
soon as the mistake is perceived, it shall be amended in due form. 
14 Ed. 3. St. 1. c. 6. And the justices before whom the record is 
made, or shall be depending hy way of error or otherwise, maj 
amend the same as well after as before judgment, in the same 
manner as thej might have done by the above statute before 
judgment. 9 Ed, 5. tt, 1 . c. 4. Neither of these statutes, how- 
ever, extend to process of outlawry. 4 H, 6. r. 3. 

So, the court may amend whatever to them seemeth to be the 
nusprision of the clerks, in any record, process, word, plea, war- 
rant of attorney, writ, panel, or return, which may for the time be 
before them, so that no judgment shall be reversed by reason of such 
misprision. 8H.6. c. 12. see 1 T. A. 783. 131. WiUes, 125. 
So, they may amend for the mbpri&ion of the clerks, and also of 
other officers such as sheriffs, coroners, &c , defects in any record, 
process, or return before them by way of error or otherwise, in 
writing a letter or syllable too much or too little. 8 H, 6. c, 13. 
lo all these cases, there must be something to amend by. 

What faded at commen Utw."] When there is any defect, imper- 
fection, or omission in any pleading, whetiier in substance or in 
form, which would have been a fatal objection upon demurrer ; 
yet if the issue joined be such as necessarily required on the trial 
proof of the facts so defectively or imperfectiy stated or omitted, 
and without which it is not to be presumed that either the judge 
would direct the jury to give the verdict, or the jury would have 
^ven it ; sach defect, imperfection, or omission is cured by ver- 
dict at common law, or, in the phrase often used upon the occa- 
sion, such defect is not a jeofail after verdict. 1 Saand, 3S8. tee 
Cro.Jac^. Cro. Cor. 497. ^ Show, 233, 7. ilaym. 487. Hob.!^. 
Cartk. 304. 389. 1 Mod. 299. 1 Lev. 308, 1 Vent. 109. 1 5iW. 
218. 433. 1 Salk. 130. 363. 363. Comynt, 116. 6 Mod. 303. 
2Z/.i2ffym. 1214.1060, Hott,S67. 11^1^.1.233. 2ld.5.3ld. 
273. 7 £ro. P. C. 355. Cawp. 8S5. Doug. 638. 4 Bur. 2020. 
2W. 1159. \ T. It. 141, 143. 343. 3 7.1^.23.147. 47.11.472. 
7 r. B. 3 18. 323. 2 JB. 5f P. 239. 267. 

' Mistakes and defects in proceedings are also often uded by tbe 
acts of the opposite party. Thus, where a declaration b defective 
in point of form, the defect is frequently cured by the defendant 
in his plea admitting that which was omitted or defectively stated 
in the declaration; for by adnutting it, he waives all objection 
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to the omisftton or defectire statement This subject sliall be no^ 
ticed in detail, in the n&Li section. 

What aided by the statutes tfje^iisS\ After verdict, the want 
of a warrant of attorney, the want of an original writ or bill, or any 
defects in form therein, mistakes and omissions in pleadings, mis- 
joining of issue, miscontinuance, discontinuance, misawarding of 
jury process and the omission of a capiatur or mUericordia in a 
judgment, are dded fay the several statutes 32 £*. 8. c. SO, 18 Eli 
e. 14, 21 X 1. c. 13, andl64i; 17 C 2. c. 8 ; see J3ul.N. P. 322, 
323 ; and the same defects are now aided after judgment by con- 
fession, nil dicit, or non sum it^ormattu, by stat, 4^:5 A, c. 16. 
$ 2, " so as there be an original writ or bill and warrants of attor- 
ney duly filed." Also, all defects in writs, original or judicial, or 
bills, are aided after verdict by stat. 5 6* 1. c. 13. These several, 
statutes shaU be more particularly noticed in the next section. 

Of these, the statute 32 H. B', c. 30. extends to penal actions ; 
9 Sir. 1227. 1 J9oiig. 115; but there is a proviso in the others 
that they shall not extend to criminal proceedings, nor to any writ, 
bill, action, or information upon any popular or penal statutes, other 
than such as concern the customs and subsidies of tonnage and 
poundage. &e 16 ^f 17 C. 2. c. 8. 1 Str. 62. Cowp. 382. 3 Salk. 
ISO. S Lev. S47. Andr. lis. Hardw. 409. 

Although in some of these statutes the court are directed to 
amend the defect, yet an actual amendment is never made, but the 
benefit of the acts is attained by the court's overiooking the ex^ 
ceptionr 3 Bl. Com. 407. And for this reason, if error he brought 
for any defect aided by these statutes, no costs are given to the 
pldntiff in error, even although the amendment be made; for the 
court might have given judgment on the writ of error, without 
making the amendment, m the same manner as if the amendment 
had b^R actually mad^ Hardio. 3l4i 



SfCt. 2. 
Amendmentt 4fC. in particular Cases. 

Warrant of attomey,] Thx want of a warrant of attorney is 
aided after verdict, by 18 El. c. 14, (and see 32 Jff. 8. c.30% 
although not perhaps after judgment by default. See 4^ 5 A. 
c. 16. and I WUs. 85. If, however, error be brought for want of 
a warrant of attorney, after judgment by defiiult, the opposite attor- 
ney, should file. his wfl^ant, and have it returned on the certiorari, 
Vol.\.p.230.andseelStr.lS6. 

Also, any mistake or defect which can be attributed to the .mis- 
prision of the clerks, may be amended even after error brought, by 
8 IT. 6. c 12. Thus, the court allowed of amendment in the sur- 

VOL. n. M 
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AttteDf the ftttemey, md in the addidon, ia oider to make tb« 
warrant correspond with the declaration. 1 Doug. 114, 115. 

If a plaintiff under age appear by attorney, in personal actions 
Off ejeetment, ii is jaided after ver%t by 21 /. 1. e. 18, and after 
jidgmeat by oonfesmm, nil didi or 9ion mm if^rnnaHtt, by 

Original writ or .6itf.] If an otrigiaal writ be defective, through 
any mispnsiQn of the clesks, it may be amended: 8 M. 6. c. IS. 
8 Co. 159. Mmast 10. 16.^: if the defect arise from a mere 
variance befewean ths original and the prtecipe, caused by the mis* 
take of the cursitor or his dark, the eursstor will aet it right as ft 
matter of couaie, and meal the writ; S Aik, 699 i but if the de* 
feet have originated in floy other oiuiiier, you may get the writ 
amendfid wpxm petition to ihe master of the rails, as directed Vol. I . 
p, 2S.1. see 7 T. JS.S9fi, SCO. 

A bill upon the ^ nay also he aineoded, At any time before 
plea pleaded, as of coMiae^ or aftenrands, upan application to the 
4B0urt for that purpose. £. jM*. 10 6. B. r. S. {b). Thus, a plain- 
tiff ba^ been aBowed^tokuafftfi special memorandum in his bill filed, 
i9ven after ercor broughtt upon payment of costs. 7 T. R. 474. 
Imt see \ L* Baym. 324. Bat the court have refused' to allow an 
amendment to be madeU ibhe bill, as to the aane.of the defendant, 
flUw a misnomer pleaded in abatement, where the amendment was 
Aot warranted by ihe psooesaiipeo which the defendant was brouglit 
before the court. 8 L. £ay». BS9, 2 Salk, 2S5, 1 Salk, 50. 

Pyery defiset in ,£BfBi in aa origimal, the want of pledges or of 
ihe cheriff's name being returned on it, or die want of pledges upoa 
ftjbill, ai^ aided .^ter verdict by itat,. 16 ^17 C*2.c* 8, and i^ter 
judgment by confession or default i>y stat. ij; 5 A, c.\6.§ 2i 
and all variance betvnsn them and the .dedaration, is aided af^ 
verdict by stat, 21 J* 1. c IS, and afker judgment by confeesioB 
or default by 4 ^f 5 ^. c 16. $ 2. Also, dler verdict, every defect 
in form or substance in an original -writ or bill, and all variance be- 
tween them and the declaration or other proceedings, are aided by 
5 G. 1. c. 13. See 1 Sound, 316. And lastly, the want of an 
original [or bill] is aided after verdict, by 18 JE7. c. 14; but not 
after judgment by con^sssien «r default, «or aift^ judgment upon 
demurrer or nul tiel record* See Vol, \,p, 229, 230. As to de- 
fects in plaints levied in inferior coiHfts, see i Wih, ISO; and* see 
Curthar as to the amendment of bills, and how far tiiey are aided by 
«be statutes of jeofiiils,^poi#,f. 885. Si37. ** Deelarafion," 

Prooets.] Process Is amendable for misprision of the elerk, at 
•Ay time, by 14 Ed, 3. st. 1. g. 6, 9H, 6, st, 1. c. 4, 8 H. 6. c. 12, 
and 8 H, 6, c, 15, provided there be something to amend by. See 
i T. R, 782, 783.' 'Thus, a capias ad respondendum may be 
amended in the names of the parties, 7 T. R, 299. 8 Smith, 39S, 
ia the teste, 1 JST. SI, 891 . IB. 4; P. 642, ia ^he return, 6 Tamt, 



85S> sad ^ UkiU'if ^e bail are not to be pr^udiced bj ^ amen^ 
zneot* ^ol, 1. p. 67* 66» So, the court vUl amettd a hill of Mid^ 
dieses ot latitat, if any material mistake be made in it; aa where 
it was '* to answer the plaintiff in a plea of debt,** (in^ad of trea* 
passi with an ac etiam in debt), the court allowed it to be amended* 
1 W. BL 462. xe Vol. \,p, 309* So, where there was a mistake 
in the return of a bill of Middlesex, the court allowed it to be 
amended, h East, 291. ani seelT.JU 762. 

After verdict, every defect in a judicial writ, in substance or in 
form, or variance between it and the declaration or other proceed» 
ings, is luded by 5 G* 1. c. IS* So, miscontinuance, discootinu»> 
ance, or misconveyance of process, is aided alier verdict by 32 H» 
9. c* 30^ and after judgment by confession or default by 4 jf 5 ^. 
c. 16. § 2, even in penal actions. 6 T, M* 255, 

If the defendant or his attorsey take the declaration out of the 
office, he thereby waives all irregularities and defects in the pr<)cess, 
service of process or appearance. 2 Str, 1072. JSar4w, 242. Or, 
if process be merely irregular, the irregularity is waived by the de- 
fendant's entering an appearance or filing common .bail, 3 T. J^. 
611. 1 Str. 15S. 2 WiU. 993, butnot by the plaintilTs entering or 
filing it for him. 3 T. 22. 61U jBam€$,40a. Vol, I. p. 304^ and 
tee Vol. I, p. 59f 60. 

It may, perhaps, be necessary to add, that defects in mesne pro- 
cess can never be the subject <» a writ of&nor» 

ulppearance.^ Where the plaintiff's attorney by nustake entered 
an impearance mr the defendant by a wrong name^ the court upon 
apphcation ordered the fihicer to amend tiie appearance^ the de*- 
fcndant being correctly named in the writ 3 iTilt. 49. s^e 1 Sir. 
33.114.445. 

The court have refused to amend the bail*piece in a bailable 
action, unless with the consent of the haul; 1 Barnard^ 214; and 
the court of Common Pleas have refused it, upon the applicataon 
of the bail to the sheri£^ after an action against them upon the bail 
bond and comperuit ad dwm pleaded. 5 TaiwnU %iA^ but $ef 
1 J?. ^ P. 31. That court have also refused to allow an .amend- 
ment of the sum in a bail piece in error) even with the consent of the 
bail, the effect of the amendment being merely that, if allowed, the 
writ of error would be a fvpersedeas of execution. 6 Taunt* 320. 

The court of Common Fleas have als^ ordered the recognisance 
of bail to he amended, where the application was made en the part 
of the bail ; 4 Taunt. 875 ; but they have refused to do soi where 
the bail had not assented ta it. 1 ^. j- P. 481. Barnes^ 59. 
3 Taunt. 263; ifUseel Tavat. 221 » 

Dec/aro^ionJ The declaration may be amended, at eommon law, 
in the title, 1 Bast, 133. 1 Wilt, 78. 242. 2 Wilt. 256. ffardm, 
141. and see I Str. 638, in the venue, ante^p. 178, in ^ par* 
ties' lumes, teelL» Baym» 116. but tee 2 J4» 771 , and in the body 
of the declaratioi), in fonn, 2 Sir, 1162, or substtoces 9 Bur, 

MS 
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1098. 1 WUs, 7 ; and this even in' penal actions, 1 Wilt. 256. 

5 Bur. I098» provided the amendment do not introduce any new 
substantive cause of action, or new charge against the defendant. 

6 r. R, 544. 7 T. R. 55. But in other actions, the court will 
allow the defendant to add even a new count, upon payment of costs. 
Tide/, 644. tee 2 Sir, 89a 6 Taunt, SOO. buiteel T,R. 698. 

1 Wilt, 149. 223; 5lisy.2S4. ^so, where a jury gave more da- 
mages than were .laid in the declaration, the court, upon application 
of the pkunti£C granted a new trial, and gave him leave to amend 
the declaration by increaang the damages. 7 T,R, 132. But 
where a verdict was taken for the damages laid in the declaration, 
subject to an award, the court refused to allow the plaintiffto amend 
his- declaration by increasing the damages, although it appeared 
from the affidavit that a larger sum would probably be proved before 
the arbitrator. I M.^S, 675. The court have entertained the 
application for an amendment in these respects, even after a plea in 
•abatement for the mistake sought to be amended, 1 Stt, 11. 
1^M,^ S, 450. 7 T, R, 698, or after issue joined, 2 Str, 890, or 
the record taken down for trial, and withdrawn, 5 Bur, 28S3. 

6 T, i{.54S, and even after verdict, under particular circumstances. 

2 Sir, 1 151. 1 X. Raym, 1 16. Me 2 WUs, 147. CtMp, 841. They 
have allowed it also after issue joined on nut iiel record; I Eatt^ 
113; they have also set aside a nonsuit, and allowed the declaration 
to be amended as to the error for which the phuntiffwas nonsuit; 

3 Taunt, ,%\ ; and set aside a verdict for plaintiff, upon his appli- 
cation, and amended the declaration by increashog the damages. 

7 T, R, 132. Before plea, the declaration may be amended with- 
out 'costs, excepting the costs of the application : after a general 
issue and before entry, if amended in substance^ the phuntiff must 
pay costs, or give a.n imparlance; or if amended in form, it may be 
without paying costs or giving an imparlance : but after a special 
plea or demurrer, it can te amended only upon the terms of pa3riiig 
costs, and the plaintiff has not the option of giving an imparlance. 
R. M, 10 G, 2. (6). and see R. M. 1654. $ 13. As to the time 
for pleading after an amendment of the declaration, zee Vol, I. 
p. 115. A declaration in ejectment may be amended as well 
after as before |^ea pleaded, in the same manner as declarations in 
other actions. Thus, leave has been given to amend the declara- 
tion in the venue; Imp, CB, 636; In the demise; 4 Bur, 2447. 
2 Id, 1162. 1 Id. 665. 3 Wilt. 274. tee I StOk. 48; in the tenn 
stated in the demise; 2 Str. 1272. 2 W,BL 940. and tee Cou/p. 
841 ; in the parcels; Pr.Reg. 16 ; in the entry and ouster; 2 Str. 
€07 ; and in the notice at the foot of it, in the time of appearance, 
7 T. R. 469, and in the name subscribed to it. 3 T. it 351. • 

If there be any defect in thedeclaration arising from the misprision 
of the clerks, it may be amended at any time^ by leave of the court 
S H,6. c. 12. see 1 l>ot^. 116. 4 Taunt. 5SS. It may be amended 
by the bill on the file; and for this purpose the court will, if ne- 
cessary, aUow a new bill to be filed in order to amend by. 1 Str, 
583; 2 Id. 1 162. 
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Haying -sttted what defects in a deciaration are amendable, we 
shall now see what are aided, either at common Uw, or uxi^ei the 
statutes of jeo&ils. A declaration is aided at common law, after 
verdict, where there is any defect, imperfection or omission in it, 
whether in substance or in form, for which the defendant might have 
demurred, but the facts so defectively stated or omitted are such as 
must necessarily have been proved at the trial in order to entitle 
the party to the verdict he has obtained. Antet p»^2. Thus 
where (before stat, 4 ^ 5 ^. c. 16. $ 9, which rendered attornment 
unnecessary) an action was brought for rent by the bargainee of a 
reversion, and the declaration omitted to allege attornment of the 
tenant, and upon nil debet pleaded there was a verdict for the plain- 
tiff, the omission was holden to be cured by verdict ; 2 Show, 233, 
234. 2 Doug, 683 ; but it would have been a fatal objection after 
judgment by default 1 Str. 98. So, if the grant of a reversion 
or incorporeal hereditament be pleaded, and it is not alleged to have 
been by deed, or a feoffinent be pleaded without livery, yet if the 
grant or feoffinent be put in issuer and found by the jury, the 
omission is cured by the verdict; Mut,54, 1 T, R.145; but it 
would be fatal after judgment by default. So, if a promise depend 
upon the performance of a condition precedent, and such perform* 
ance be not alleged in the declaration, the omission is cured by ver- 
dict, but is fatal after judgni^ent by default 2 Bur. 899. So, in 
an action for a malicious prosecution, if the declaration do not 
allege that the prosecution is at an end, it is fatal upon demurrer or 
after judgment by default. Hob. 267. 10 Mod, 209, 210. 1 Doug, 
205. 2 T. R. 225, but is cured by verdict 1 Sound, 2*28. c. 
But if the plainti^ in his declaration, either state a defective title, 
or totally omit to state any tide or cause of action whatever, a ver- 
dict will not cure the defect, either at common law or under the 
statutes of jeofails. 2 Doug, 683. 658. 628. n. 2 Bur, 1159. 
3 Id, 1728. 5 mis. 275. I T. B, 141—146. 4 T, R, 472. and 
see I Salk. 37, I X. Baym» 634. Bui, N, P. 320, 321. Thus, in 
an action on a bill of exchange against the indorser, where a de- 
mand upon and refusal by the acceptor was not alleged in the de- 
claration, the omission was not cured by verdict 2 Doug, 679. 
So, in an action against an heir upon the bond of his ancestor, if 
the declaration omit to state that the ancestor in his bond bound 
himself and his heirs, the omission is not cured by verdict. 2 Saund, 
136, 137. a. Surplusage, however, does not vitiate, after verdict 
5u/. iSr. P. 321. Cro.Jac. 94. 

• The following defects in a declaration are cured after verdict by 
the statutes of jeofails, and after judgment by confession or default 
by 4 ^ 5 ^. c. 16. $ 2 : mispleading, insufficient pleading or jeo- 
w\, or other default or negligence of the parties, their counsellors 
or attomies; 32 H, 8. c, 30; lack of averment of any life, so as 
the person be proved to be alive; 21 Jl 1. c. 13; want of form in 
any count, -declaration, plaint, bill, suit, or demand; 18 El,c. 14. 
see 1 L, Raym, 211 ; want of profert or the omission of vi et 
armis or contra pacem ; mistaking the christian name or surname 
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of either party, sums, dty, nonth, or year, in any bill, deelartdon, 
or pleading, being right in the writ, plaint, roll, or record pre^ 
ceding, or in the same roll or record wherein the same is committed, 
«o which the party might have demurred and shewn the same for 
eause ; or the want of proutpatet per rec^dum; or the want of a 
light Tenue^ so as the cause were tried by a jury of the proper 
eounty where the action is hid (and which is holden to aid the de- 
Ibct of a mistrial of a local action in a wrong county. 7 TV M, 5dS. 
2 X. Raym, 1212. mVes, 431. and see 3 T. R, 387. 1 Stntnd. 
j|47); or any other matters of the Bke nature, not being against 
the right of the matter in suit, nor whereby the issue or trial are 
altered. 16 j- 17 C S. e. 8. se^ 1 Sound. 247. a. and the cases 
there cited; also 1 Saund, 241. (. 228. a. 2 Saund, 7. a. 1 X. 
Baym. 698. 2/ef. 1513.^391. 2 rib. 142. WiUeSy 5. But in no 
ease is a declaration aided by these statutes, where the plaintiff eUher 
states a defective title, or totally omits to state any title or cause 
of action, in it. Supra, A variance in point of form, between the 
declaration and the original or bill, is aided after verdict by 2IJI 1. 
e. )3 ; and after judgment by confession or defaalt, by 4 ^. c. 16. 
i 2. Also, after verdict, all variance between the declaration and 
the original or bill, whether in form or in substance, is aided by 
5 G. 1. c. IS. 

Particulars (jf demand,'] If a biQ of particulars be incorrect^ the 
ptrty who delivered, it, may have leave to amend it ; or if not «uf^ 
^eiently explicit, the other party may tdce out a summons and ob* 
tain an order for further particidars. Ante^ p. 199. 

Tleay replication, Src.\ Fleas, replications, and subsequent plead- 
ings, may be amended at common law, whilst they are in paper, by 
leave of the court, upon payment of costs. Ante, p. SSI. X W&s, 
76. They have allowed a plea of a judgment by an executor, to 
be amended in the sum for which the judgment was recovered, 
although the application was not made until nearly three years after 
issue joined. 1 K, SU 328. They have allowed a replication to 
be amended, after the cause had been carried down to trial and made 
a remanet; Say. 285; and where a replication to a sham plea was 
defective, theplaintiflThad leave to amend, without payment of costs, 
after demurrer argoed. 1 East, 369. Even dler verdict, the 
court have allowed of an amendment, by inserting the similiter 
after the replication, instead of an &c. ; Cowp, 407 ; and in a re- 
cent case in the court of Common Pleas, where the plaintiff had 
omitted to reply to one of the defendant's pleas, and the defendant 
added the similiter as if the plaintiff had replied, the court allowed 
fhe plaintiff to amend by inserting the replication, after verdict, upon 
payment of costs of the application, the merits of the case having 
been tried upon the other issues. ' 5 Taunt. 164. and see 1 New 
Hep. 28. 5 Taunt, 765. 2 Saund, 319. The cour!, however, have 
reftised to allow a declaration to be amended after a nonsuit ; 5 Bur. 
•692; and after a verdict set aside, in an action against an cxe« 



cutor. . 3 Skr, 1003. Nor wUI the oourt in general fiSkfn the t^ 
plication to be amended^ in hard actions^ particularly after demurrer 
arifued; and» on the other hand, they will not amend a plea ia 
abatement. iV. Beg* 21. 1 Sellan, 275. As to withdrawing pleat 
or replications, and pleading or replying de Aoiw, Mt Vol, Up. 123| 
124, 125, 126. 

Also,. the pleadings may be amended at any thne, as to defects 
which, in the opinion of the court, have originated from the mia* 
prision of the clerks. 8 H» 6. c. 12. They may be amended by 
the draft under counseVa band, 2 Str. 846. Cro. EU 258, or by the 
paper book. 8 Co. 161 h* 1 Salk. 50. 86. Tiddy 651. 

Pleas, replications, &C4 are aided at common law, after verdict 
for the party who pleaded them, ia the same cases aa declarations, 
namely, where the matter defectively stated or omitted (not amount^ 
ia^ to a defective title or the omission of title}» is such as must 
necessarily have been proved at the trial, in order to entitle the 
party pleading to the verdict he baa obtained. See ante, p» ^32L 
237. Bid. N, P. 321. But where there is a defect, omission, or 
imperfection, though in form only, in soni€ collateral parts of the 
pleuiing, that were not in issue between the parties, so that there 
can be no room to presuaae that the defect or omission has been 
supplied by proof, a verdict will aot cure it at conniion law. 1 Saund, 
22^. a, although in some caseait would, under the statutes of jeo^ 
fails. Thus, where a replieation ihould have averred that the cattle 
were levcmt et eoucharU on the plaintiiTs land^ and issue was taken 
on a prescription only, a verdict in favour of the prescription waa 
holden not to aid the omission of this averment, at common law ; 
Cto* Jdc, 44 ; dtbough it would now be suded by the statutes oC 
jeofails. Also, where a plea confessea the action^ but does not suf<» 
ficiently avoid it* the plaintifi^ we haver seen (ante, p* 229), may 
move for judgment noa obsUinte veredicto. 

In pleas, replications, &c. the following defects are aided after 
verdict by the statutes of jeofailSrSiid after judgment by confession 
or default by 44f 5 ^. c. 16. § 2: mispleading, lack of colour, in<* 
atifficient pleading or jeofail, Or othel; de&ult or negligence of the 
parties, their counsellors ov attornies; 82 !£• 8. c 30 ; lack of 
averment of any life^ so as the person be proved to be alive; 
21 ^. 1. c. 13; want of profeirt> or misCaking the christian name ot 
stfrnaroe of ddier party,. 8ums» day, month, or year, in any pleacU 
ing, being right in any writ, plaitft, roll, or record preceding, of in 
the same roll or record wherein the same is Committed, to which 
the other party might have demurred, and have shewn the same foi 
eause ; want of the averment of ** hoc paratus ett ver\ficare" or 
of " hoc paratus est verificareper recordu$ih** or for not alleging 
"protttpcUetjyerrecordumi** or any other matters of the like natm^, 
not being against the right of the matter of the suit, nor whereby 
the issue or trial are altered. 16^ j* 17 CI 2» e. 8. 

ifotke of set off,] The court of Conmfon Fleas have refused to 
aOow a notiee of set off to be amended; Barnes,. 294; it aaay U 
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doubted, however, if this court would not allow of the amendment 
in all cases where they would allow of a plea of set off to be 
amended; at all events they would in such cases allow the plaintiff 
to withdraw his general issuer and plead it again with a new notice 
pf set oflf as mentioned Foi, l./>. 124. . 

• 

Demurrer.] A demurrer cannot be amended, without the consent 
of the opposite party. Say, 46. 

* Writ ofenjiary,'] Defects or errors in a writ of enquiry, may be 
amended by the award of it on the rolL 4 East, 1 73. Hardtv. 3 14. 
1 Str, 684. Barnes, 15. Where the writ and inquisition were 
lost, the court ordered new ones to be made out according to the 
sheriiTs notes, and that the costs before taxed should be indorsed 
by the master. 2 Str. 1077. The want of a writ of enquiry, bow- 
ever, is said to be aided by the statutes of jeofails. S X. Maym> 
1397. 2 Sir, 878. see arUe, p. 19. 

' Issite,] The migoining of issuer or an issue otherwise informal, 
is aided after verdict, by 32 H: 8. c. SO; 2iS!iit«mf.319. Bul.N,P' 
S21, 2 Str, 973 i so are miscontinuance and discontinuance, by 
32 IT. 8. c. 30. see Vol. 1. p. 230k 6 T.R. 255. 2 Saund. 1. e. 
7 T. R. 618. 2 Str. 734, 2X. Baym. 1441. 2 WUs. 203. 1 Bo. 
Bep. 161. Cro.Jac. 528. Bui. N.P. 323. The want of a simi/t- 
ter is also aided by it, or is at least amendable under stat. 8 H. 6. 
c. 12; Cowp, 407. see 1 Str. 641. contra; and even where the 
plaintiff added the similiter to a r^oinder concluding with a verifi- 
cation, instead of taking issue and concluding to the country, the 
court allowed the record to be amended after verdict. 1 New Bep. 
28. and see 5 Taunt. 164. ante, p. 238. Also, if the SimiZt^ 
be added in the name of the defendant, instead of the p]ainti£^ or 
the contrary,' it is aided after verdict by the above statute^ 1 Str. 
551. 3 Bur. 1793. Cro. Jac.67. Bui. iV.P. 320^ or may be 
amended. 3 Salk. 31. 

' If the issue vary from the declaration, accepting the issue will be 
a waiver of all objection on that account. 2 Str. 1131. see 3 Bur. 
1682. If it vary from the record of nisiprius, the objection should 
be made at the trial, otherwise the court will deem it aided by ver- 
dict, or will amend the nisiprius record by the roll; 2 WUs. 160; 
and if in such a case the nisiprius record agree with the declara- 
tion delivered, a variance between it and the issue is not material, 
even although the objection be made at the trial. 2 Str. 1 131. 

* Ati immaterial issue is not aided either at common law or by 
statute; Bid. N. P. 321 ; but the court in such a case usually 
grant a repleader. See upon this subject, 2 Saun<L 319. b. 2 Salk. 
579. 

The court we have seen will allow the issue roll to be amended, 
even after verdict, if the amendment do not alter the substance 
of the issues between the parties. Ante, p. 238. Cowp. 407. 
1 New Bep. 28. 5 Taunt. 164. They will also allow of an 
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amendment, by the insertion of a special memorandum of the term 
in which plaintiff filed his bill, even afier error brought. 7 7". i2. 
474. see 1 Z. Baym. 683. 324. I Str. 638. Voi, 1. ;). 127, 128. 
And where there was a mistake in the title of the issue, the court 
allowed the plaintiff to deliver a pew issue properly intituled.- 
JBarneSf 18. 

Jury procetsJ] The court may amend the jury process, at any 
time, for defects arising from the misprision of the clerk^ by 8 JET. 6. 
c, 12. See 2 SaUe. 454, 2 X. jRdym. 1 143. 2 Str. 1214; 1 Id, 136. 
btU see 1 Salk. 48, 1 Z. Raym. 511. 1 Salk, 51, 2 X. Raym, 
1061. The distringas may be amended by the venire i and the 
veniret by the award of it on the roll. 

. If jury process be awarded to a wrong officer, upon an insuf- 
ficient suggestion ; or if the visne he in some part misawar^ed, 
or sued out of more or fewer places than it ought to be, so as some 
one place be rightly named; or if any of the jury who tried the 
issue be misnamed either in the surname (see 12 East, 229. Vol, J. 
p, 1 82) or addition, in the jury process or return thereto, so as it 
be proved that it was the same man who was meant to be returned ; 
or if there be no return to the said process, so as the panel of the 
jurors' names be returned and annexed to it (see 3 G. 2. c. 25. § 8. 
JTot. 1. p, 157, 158); or if tlie returning officer's name be liot to 
the return, so as it be proved that the writ was returned by the re- 
turning officer: all these several defects are aided after verdict b^ 
21 J. 1. c. 13, SeeCro. El, 259. Cro, Car. 338. Bui. N. F* 32a 
324. Also, by 5 G, 1. c. 13, every defect or fault injudicial writs, 
and every variance between them and the other proceedings, is 
aided after verdict; and as this statute relates to judicial writs ge7 
nerally, it seemingly includes jury process. See Barnes^ 5. And 
lastly, the want of a venire^ is aided after verdict Cro. EU 259. 
JBuL N. P. 320. 

> 

A7it priiis record.] The court may amend the record of nisi 
priuSf at any time, for a defect arising from misprision of the clerks. 
8 H. 6. c. 12. 8 H, 6. c. 15. see 3 Taunt. 81. It may be amended 
by the issue roll. 1 Salk. 48, 1 L. Raym, 94. 511. Where the 
issue in ejectment was against seven defendants, and the nisiprius 
record, by mistake, against iive only, the court amended the nisi 
pritis record, after verdict, by adding the names of the remaining 
two . defendants. 1 X. JRoym. 94, I Salk. 48. But where the 
mistake was in the^rato, the day of nisiprius therein not having 
been altered after the cause was made a remanet, and the subse* 
quent trial appeared of course to have been had after the day of nisi 
prius, the court of Common Pleas held the trial to be coram non 
judicCt and refused to amend the^rato and distringas, but awarded 
A venire denovo, 2 ^tVs. 144. see I Salk. 48, 1 X. Raym, 511*. 
but see Barnes, 5 conira. For variance between the nisiprius re- 
•eord and the issue, the objection must be made at the time of the 
trial* for the court will not set aside he verdict for such a cause ; 

u5 
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S WUu 160. Htf Me Sames, 476. 1 Ai*. 641 ; and a variance in 
thit respect if wholly immateria], if the nisi prius record agree 
with the declaration delirered. 2 Str. II SI. Where the record 
and poMtea were lost, the court ordered a new one to be made out 
from tlie issue roU and from the assocrate*ff notes. S Str, 1264. 

The record may be amended by leaye of the judge at mn prius, 
even after the cause is called on, 1 Camp, ST, provided the altera- 
tion proposed be not matter of material allegation, 1 Stark. 74^ and 
it appear probable that the attorney was not aware of the defect in 
time to have it remedied upon application to ft judge at chambers. 
It can be amended, however, only by a judge of the court where the 
record was made up. See S Tavntm 81. 

Verdict^ Tlie court have no authority to amend or alter the 
verdict actually found by the jury, in point of substance ; see 1 S. 
SI, 78 ; for that would be rendering the juiy liabfe to an attdnt, 
for a verdict which they never gave. The only exception to this 
is, in the case of mayhem, where the court, upon inspection of the 
pl^ntif^ may increase the damages given by the jury. Vol, 1. 
p. 198. But the court have refused to do this in other actions, 
even where the jurymen joined in an affidavit, stating their inten- 
tion to have given such increased damages, and that they conceived 
their verdict was calculated to give them. 2 T. R, 281 . The 
proper time for explanations of this kind, is at the triaL Id, 

But when a mistake is made in recording the verdict, the court 
may amend it by the judges* notes, 2 An 1197, 1 WUs, S3, 3 T. R. 
749, or by the notes of the clerk of assize or associate^ 1 Salk. 47. 
51, at any time before judgment by the common law, 2 Doug. 730, 
or after final judgment and even after error brought, 3 7. R, 74^ 
659. 4 ilf. j- & 94. MS, E, 1815, the mistake, in such a case, 
arising from the misprision of the clerk. Thus, when the asso- 
ciate, imagining the action to be debt instead of covenant, entered 
Id. daxAages instead of 174/., the court allowed it to be amended 
by the juke's notes; SiiL N, P, 320; and the same^ where the 
associate marked wrong damages. I WUs. 33. So, where the 
defendant pleaded the general* issue and the statute of limitatioiis» 
and a verdict was found for the plaintiff on the first issuer but no 
notice taken of the last ; the court allowed it to be amended, even 
after error for this defect, and joinder in error, on payment of costs. 
S 7*. R, 659. So, where there were several counts in a dedarft* 
tion, some of which were bad, and by mistake a genial verdict on 
aU the counts was entered, although evidence had been given upon 
the good counts only ; the court allowed the posiea to be amended 
by the judge's notes. 1 Doug, 376. and see 2 Jd. 746. And 
where, m such a case^ it appeand from the judge's notes that the 
jiiry calculated the damages on evidence appficaUe to the good 
counts only, the conrt amended the po5tea, although it app e al e d 
that evidence had been given applicable to the bad counts also. 
1 S, i P« 329. Voi, t, p, 195, 196. The court, however, have 
revised to entettdik an application ifor entarhig^ the verdict 
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particular countt, accerdiBg to the eyideaee on the judge's iK)tcfl» 
efter a lapse of eight years* and after judgment bad been reversed in 
error for a defect in one of the counts, l^am. ^ AUL 161. And 
ni a penal action, where the jury found a verdict for one penalty, on 
end^ice equally applicable to each of two counts, and tiie pUdntiflT 
applied it to one of the counts which was subsequently found %o be 
bod, the court would not afterwards allow him, to enter it up on the 
other. 3 T* R* 448« Afier verdict in ejectmeat for a messuage 
and tenementythe court (pending a rule to arrest the judgment) 
gave leave to amend, by entering the verdict for the messuage only* 
without obliging the lessor of the plaintiff to release the damages. 

s Eau, as?. 

The party, also» may in some cases, by his own act, remedy the 
raiatake of the jury in giving their verdict* Thitt^in a joint action 
against two, if the jury sever the damages by mistake, the plaintiff 
may cure the defect by taking judgment de melioribus damnie 
against one, and entering a nolle prosequi as-te the other; Carthm 
Id. 6 T. JS. 199, 2(X). 1 Wile. 306 ; or, by eoteriqg a remittitur 
as to the lesser damages, he may have judgment for the greater 
damages agaonst both. Cro. Car. 1 9S. 1 WUs. SO. Or, if the jury 
give greater damage* than are laid in the declaration, the court* 
even after judgment^ and error brought on that account, will allow 
the plaintiff to remedy the defect by entering a remittitur for the 
excess. 4 M. 4; S. 94. MS. E, 1815. 1 H. BL 643. So, if the 
jury in replevin, find according to ^tat 17 C 2. c 7. § 2, but, in- 
st^id of finding the amount of the rent in arreor and the value of 
the goods distrained, find damages to the amount of the rent claimed 
in the conusance, the defendant may remedy the defect by obtain* 
ing leave of the court to enter bis judgment for a return as at com* 
mon law, or the court will allow him to amend his judgment if already 
entered as according to stat. 17 C. 2. c. 7. § 2; 3 T, R. 349. 
Carth. 362. 1 Leu. 255. and see 4 T. R. 509. ante, p, 72. 

A special verdict may be amended by the judge* sr notes^ 3 j& j' P. 
343, by the minutes taken by the clerk of assize, 1 Saik. 47. BuL. 
N.P. 320^ by the notes of counsel, or even by an affidavit of what 
was proved at the triaL 1 Str. 514. see 2 Stdlh 462, 1 X. Ra^nu 
335. 1 Salk. 276, 3 Id, 1 57, 2 X. R^/m. 1036. So, if a special 
ease be mistated, the parties may have leave to amend it. 1 Rur. 
617. Vol. i.p, 193. For what, defects in a verdict, the court will 
award a venire de novoy see antet p. 229. 

Wbera the record of nisi prhtSf with the postea indorsed on it, 
was lost, the court ordered a new one to be made out from the- 
issue roll and fi;om the associate's notes. 2 Str. 1264. 

Judgment^ The judgment is amendable at common law, in sub- 
stance or in form, at any time during the term of which it is signed; 
and after that time^ even after error brought* and in nuUo est er» , 
ratum pleaded, 4 M.^ S. 94. Barnes, 7, it is amendable for mis- 
prision of the clerk, by 8 H. 6. c. 1 2, enct B JT. 6» c* 15. see 2 Str. 
682. 1 X. iiayiPk 68. 6 7. & 1. 3 IL^ & 591, Wb«re a judg- 
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nent de bams pnpriii wu entered against an executor, instead of 
judgment de (mm tettatoris, the court ordered it to be araended* 

5 Bur* S730. 1 Doug. 115, eren after error brought. 1 T. R. 
78a. flfi^ see 3 AT. 4> & 591. So, where the Judgment was ^ should 
recoTer" instead of ** do recoyer," it was allowed to be amended, 
after error brought 2 Sir, 1 132. 1 156. So, where in debt on bond^ 
Judgment was entered by mistake for the penalty as damages, the 
court allowed it to be amended after error brought. I£S<, E, 1814. 
So, where the defendant was found not guilty as to part, and there 
was no judgment for him as to that part, the court allowed there- 
cord to be amended by the verdict 8 Sir, 786. So, where a ver- 
dict was given for more damages than were laid in the declaration, 
and judgment entered accordingly, the court allowed the Judgment 
to be amended and a remittttur entered for the excess, after error 
brought 4 M.&S, 94. They have refused, however, to amend a 
judgment enterra up on a warrant of attorney, as to the names of 
the defendants, though the warrant of attorney was correct in that 
respect, and the judgment might have been amended by it 2 Sir, 
1209t 1 Wih*6U So, where a joint judgment was entered upon 
aeveral icirejhciat against biul, the court held that it was not 
amendable after the term of which it was entered. 1 X. Raym, 182. 
547. And the court of Common Pleas have refused to amend a 
judgment against an executor, where the amendment would be to his 
prejudice. 5 Taunt, 554. 6 Taunt. 45. The judgment may be 
Amended by the verdict, 2 Sir. 786, or by the judgment paper. 
1 Saik. 50, 2 X. Raym. 895. 

After verdict or judgment ^y confession (and after judgment by 
default, by 4 j; 5 ^. c. 16. § 2), the want of a misericordia or ca- 
piatUTf or the entry of one for the other (see 1 Sir, SI 3), or the 
entry of " iideo concessum est per curiam" for " ideo considera' 
turn est per curiam," or the increased costs after verdict or after 
nonsuit in replevin not being entered to be at the request of tbe 
party for whom judgment is given, (see 2 Sir, 869), or the costs in 
any action not being entered to be by consent of the plaintiiT; 
these) and " all other matters of the like nature," not being against 
the right of the matter of the suit, nor whereby the trial or issue 
are altered, are aided by 1 6 4f 1 7 C 2. c. 8. See Vol. I, p, 202. 

Where the judgment roll was lost, the court allowed it to be sup- 
plied by a new entry. 2 Bur, 722. 2 Sir, 833. 

' Scire Jacias,] It should seem that the court have a power of 
amending a scire facias, for any misprision of the clerks, by slat 
8 H, 6. c. 12, already mentioned, that statute expressly including 
«* writs" generally. See ante, p, 232. They have accordingly al- 
lowed a scire Jhcias to revive a judgment and the declaration 
thereon, to be amended; 9 East, 316. see 2 J9. 4r P* 275, and the 
cases there cited, and see 1 Ro, Abr: 199. 797. 6 Mod, 68. but see 

6 Mod. 263. 310. 1 Str. 401. I Salk, 52, 2 L, Raym, 1057 ; 
and where the scire Jacias is an original proceeding, it may be 
amended in all cases where an amendment of an original writ 
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would be allowed. 6 Mod. 263. 10 Mod. 258. S54. 1 Sir. 43. 
6 .Bae, Ahr, Scu Fa. D. But the court have refused to allow a 
scir&Judas on a recognizance of bail to be amended, in order that 
the bail might have a further time to render their principal. 2 Str, 
1165. 8 Mod. 305. 2 New Rep, 103. S B. ^ P. 321. but tee 
JSametf 4. 2 J3, ^ P. 275. In this case, therefore, and in all other 
cases where leave to amend will not be granted, the plaintiff, if nrtt 
tiel record be pleaded, should move to quash the writ. 

If the defendant plead to the scire JaciaSt and the plaintiff pro- 
ceed to trial, after verdict all defects in form are aided by 18 El. 
c. 14, and defects both in form and substance, by 5 Gr. 1. c. 13; 
and the defects aided after verdict by 18 El. c, 14, are now aided 
after judgment by confession or default, hy ^ Jj; 5 A, c. 16. § 2. 
See 6 Bac. Abr. Set. Fa. D. 

H^rit of error, ^c."] A writ of error was not amendable at com- 
mon law. 1 Salk. 49, 1 X. Raym, 564. 71. But now, by 5 G,l. 
e, 13, all writs of error wherein there shall be any variance from . 
the original record, or other defect, may and shall be amended and 
made agreeable to such record, by the respective courts where such 
writs of error shall be made returnable. Therefore, where a writ of 
error was brought jointly with one who should not have been joined, 
the court allowed the writ to be amended by striking out his name. 
2 Sir. 892, Fitzg. 201, 1 Barnard. 405. 421-, Cowp. 425. 2 W. 
Bl. 1067. So, a mistake in the name of one of the parties has 
been amended ; 2 Smith, 259; in another case the writ was amended 
by adding parties; 2 Str. 682. but see I Str, 606. 2 X. Raym. 1403. 
1532. 1 Id. 71. Carth. 8. 2 Sir. 1110. 8 T. R. 302; and in an^- 
ather, by altering even the description of the form of action. 
5 Taunt, 82. But where the writ is returnable before judgment is 
given, this is a fault which cannot be amended. 2 Str, 807, 2 X. 
Raym. 1531, 1 Barnard. 62, 65, 2 Str, 834. 891. 2 X. Raym* 
1179. and see Vol. I. p. 209. 

• The , amendment in this case is now allowed, as a matter of 
course, without costs ; 2 Str. 902, 2 X. Raym. 1587, Fitzg. 268; 
but if the rule be also to amend the assignment of errors, it is upon 
payment of costs. FUz, 268. According to the statute, the writ is 
to be amended by the court in which it is returnable ; yet this seemv 
to be only in cases where the original record^ and. not a transcript 
merely, is removed into such court ; and therefore upon a writ of 
error from the King's Bench to the Exchequer Chamber, it was 
holden that the writ should be amended in the court of King's 
Bench, where the original record lay. 2 Str. 837. 869. Upon 
amending a writ of error, new bail must be put in to the amended 
writ, in the court below. 2 ff. SL 1067. 

If the court give the defendant in error leave to amend the 
original record; after the plaintiff has transcribed, they will also 
order the same amendment to be made in the transcript. See 
^M.^S. 94. Or if there be any error in the transcript, arising 
from the misprision of the clerk^ the court will order the master to 
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ameod it, and order the leeord bdoir to be produced liefore bin lb* 
the pttipoie of hio makbig tbe amcndmeiit fay it. 1 Wils. 357. sev 
iitf. 303. And where the dork of the errors below amended die 
transcript himadf in such a caae, without any order from the oouft 
to that eflbct, and after the defect in the transcript had been assigned 
lor error, this court refused to order the transcript to be restored to 
the state in which it was when tbe plaintiff aasignfd hit errors. 
1 Jf. 4 ^. 232. 

As to the amendment of an assignment of errors. Me 2 Mod. 
304. Fiitg. 26S. 

ExeetUiim.'] Writs of execution may be amended for & mis- 
prision of the clerks* fay 8 £*• 6. c. 12 ; and the court have accord- 
ingly allowed them to be amended m the return, 2 W» Si, 836. 
3 j9. 4 P. 336. 5 Taura, 606, the names of the parties, 4 TaunL 
382, the sum reeor er e d by the judgment, ST,B* 737, and the 13ce, 
segCT.R, 4SQ, tren after they have been executed. So, if a fieri 
faeiat or on. sa. be directed to &e sheriff of another county, instead 
of a testatum, the plaintii^ upon suing out such aJLJa, or ca, sa» 
as would warrant the former one if it had been a testatum, getting 
it retumeda and entering the writ, return, and the award of the 
teifalicns on the roll, may have leave to amend the Ibrmer writ fay 
inserting ^tie testatum dause^ &c. upon payment of costs. 3 T. Mm 
657. 1 JJ. BL 541. and seel W.JBL, 694. The writ may be 
amended by the award of execution en the roll, 8 it 4r -P- 336, (aad 
lor this purpose the entiy of the award of it on the roll must be 
made» and the roll produced in court at the time the motion is mad^ 
see Vol, Up. 266), or by the record of the judgment. Barnes^ IQ. 

Hie court, however, refiised to allow an amendment of a>fi.Jiu 
when the de fen dant had become banknqpi before sale of the goods 
taken in execution under the writ, beeause the amendment would 
prejudice the rights of third persons,, namely, the assignees and the 
other creditors. 4 M.^ 8,329. 

It may, perhaps, be necessary to add, that the statutes of jeofidls 
do not extend to writs of ODOcution. 

J^ 'g» ^Court.] If a rule or order of the court be drawn up 
wrong by mistake, the court, upon appHcatioB* will order it to be 
conectvL WW, 452, 
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CHAPTER XXVHL 

ArreU of Judgment, 

Jn whai easet,^ Thb court, upon applicttloii, will arrest the 
Judgment, for %ny matter ihtrinsic, appearing upon the fiice of the 
record, amounting to a defect not amendable or aided at commoD 
law or by statute, and for which a writ of error would lie. As to 
the defects which are amendable or aided, at common law and by 
atatutev see the last Chapter. Aflter judgment upon a demurrery 
however, you cannot move in arrest of judgment ; but you may, 
after ju^ent by default. 1 Sir. 425. 

JB^otion, ^cJ] The motion in arrest of judgment should in strict* 

ness be made before the rule for judgment has expired ; see VoU 1. 

ji. 200 ; and if the day in bank be the last day of the term) the mc* 

tioa should be made on that day. It may be made, howevert it 

xeems, on any day before judgpient is actually signed. 2 Dougm 

745. Where there were several issues in law and in fact, and the 

issues in fact were tried first, the court held that the defendant 

could not move in arrest of judgment, until afler the demurrers had 

been determined. Andr, 282. It may be made, however, after a 

rule for a new trial has been discharged ; 2 Doug, 745 ; and in 

this case, after you have obtained the rule niii for a new trial, you 

should ask leave of the court to move in arrest of judgment in can 

your rule for a new trial should be discharged. Imp, JB. R. 438. 

If motion be arrested, each party pays his own costs* Cowp^ 
407. 
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As common kMv, neitiher theplaintifTnor the defendant were ei^ 
titled to .costs. In all actions, however, in which damages w^e 
recoverable^ the plainti£f^ if he had a verdict, was in e£fect allowed 
his costs; for the jury always computed them in the damages. But 
the defendant was wholly without remedy for any expenses he had 
been put to, if he had a verdict or the plaintiff were nonsuit ; the 
amercement, to which the plaintiff was subject in such a case pro 
fiUo ekunore tuOf gong e&tirdy to Ihe king. 
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Thiiy bowcrer, has since been remedied by statute. By staL 
Gloucetier (6 JSd. 1.) c. 1, the pUintifl^ in aU actions in wbich be 
recovers damages, shall also recover against the defendant bis costs 
of suit ; wbich statute extends to all cases in ^ich single damages 
have been given by a subsequent statute^ I 7*. Ji. 73, and also to 
cases where an action is given to a party grieved, 7 T. R. 268. 
Wittes, 440. 1 Salk. S06. 2 Bac, Abr, Costtt £. 3, but not to qui 
iam actions by a common infonner. 1 Salk. 206. and vide post. 
And as to defendants, they are also now entitled to costs if they 
have a verdict, or if the plaintifif be nonsuit af^er appearance, in aU 
actions in wbich the plaintiff would be entitled to costs if he reco- 
vered. 4 J. 1. c. 3. 23 H.S. e, 15. 

But the itatuie tf Gloucester^ giving costs to the plaintiff in all 
cases where he recovered damages, as above mentioned, was found 
to have the efiect of encouraging suits for very trifling causes; and 
the legislature, therefore, were obliged to interfere^ and have in some 
measure remedied the evil, by enacting that if the plaintifif in cer- 
tain cases, recover less than 405. damages, he shall be entitled to no 
more costs than damages. The statutes making this provision, shall 
be mentioned particuliurly in the course of the present Chapter. 

Having made these few observations upon the subject of costs, 
generally, we shall now consider it, more particularly, under the 
following heads:*" 

Verdict for plaintiff.] The general rule, established by the 
statute of Gloucester, as above mentioned, is, that the plaintiff is 
entitled to his costs, in all cases where he recovers damages. To 
this, however, there are some exceptions ; and first, by 43 £7. c 6, 
^ 2, if in a personal action, not being for any title or interest in 
lands, nor concerning the freehold or inheritance of any lands, nor 
Tor any battery, it shall be certified by the judge before whom it 
shall be tried that the debt or damages to be recovered therein do 
not amount to 40s. the plaintiff shaU have no more costs than da- 
mages. See HvUock, 19—27. 2 8tr.l9S2, \ Wils. 93. Say. 26a 
3 T. R. 87. The certificate in this case may be granted at any 
time after the trial. 3 T. JR. 38 n. Say. Costs, 18. 

In assumpsit and covenant, therefore, the plaintiff, if he have a 
verdict^ is in all cases entitled to costs, unless the damages>be under 
40s. ; and even in that case, unless the judge certify under 43 El. 
c. 6, as above mentioned. And the same in debt on simple con- 
tract, and in debt on specialty, unless the debt and damages be 
under 40s. and the judge certify. But in debt on a penal statute 
by a cofnmon informer, the plaintiff is not entitled to costs in any 
'case, unless expressly given by the statute creating the penalty. 
2 Bac. Ahr. Costs, £. 3. Bvi. N. P. 333. 1 SaOc. 206. HuUodc, 
S12. an<{ see 2 T. R. 154. stat. %^9W,S.c.\i. 1 H.BU 107. 
And in debt on judgment, the plaintiff shall not be entitled to any 
costs of suit, unless the court in which such action shall be brought 
or jome judge of the same court, shall otherwise order; 43 O. 3. 
c. 46. § 4. see 5 Taunt* 264 ; whic|i statute, however, extends 
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only to actions brought upon judgments obtained by plaintiffs, and 
not to such as are brought upon judgments of nonsuit or the like. 
J4 East^ 343. 

In trespass, also, the general rule is that the plaintiff, if he have 

a verdict, shaU have his costs of suit, however trifling the damages 

may be* This rule, however, is considerably narrowed by the fol* 

lowin^r statutes : — ^By 22 4f 23 C 2. c. 9. in all actions of trespass, 

.assault and battery, and other personal actions, wherein the judge 

at the trial shall not certify, under his hand, upon the back of the 

record, that an assault and battery was suffidently proved, or that 

the freehold or title of the land was chiefly in question, if the jury 

find damages under 40s. the phuntiff shaU recover no more costs 

than damages. This statute extends only to actions for assault 

and battery, and to such personal actions as relate to the freehold 

or to things fixed to the freehold, that is, to cases where the freehold 

may by presumption come in question. Bui. N. P. 329. see 6 T» R» 

5f8J. . 1 Str. 645. 577. 633. 3 Bur. 1282. 2 Doug. 780. 2 X. 

Jtaym. 1444, 2 Str. 726. 1 L. Rayfn. 556. 1 Taunt. 357. It 

does not extend, therefore, to trespass de bonis tisportatis ; 1 Salk, 

207. 2 Str. 1130. see I Esp. 255. 1 Str. 634. 638. 2 Vent. 215 ; 

nor to trespass de bonis asportatisy with a count for a trespass to 

the freehold, if the plaintiff have a verdict on both counts, Co- 

TmyfCs Sep. 19, or on the asportavit count only; 1 Freem. 394 ; 

nor to trespass, for breaking the plaintiff's close^ and impounding 

his cattle; 3 Mod, 39. see I Salk. 207. I Str. 534. 551. and see 

JeL 192 ; nor to trespass and assault upon, and criminal conversa* 

^ion witii, tiie plaintiff's wife ; 3 JFSs. 319, 2 W. Bl. 854 ; nor to 

assault and false imprisonment. See 1 Str. 645. 2 New Rep. 471. 

JBut in an action for assault and battery, and tearing the plaintiff's 

clothes, if the plaintiff have a verdict for less than 405. he shall 

have no more costs than damages, unless the judge certify ; because 

the tearing of the clothes is a mere consequence of the battery, and 

not a substantive cause of action. 1 T. R. 655. 5 T, R. 482. 

1 M* Bl. 291. Even in cases clearly within the statute, however, 

if the defendant plead a justification, the plaintiff shall have full 

xosts, although the verdict be for less than 40s. 6 T. R. 562. 

1 T.R. 659. 1 Eastf 350. 2 H. Bl. 2. 342. see 7 East, 325. 

S T.R. 391. I Taunt. 16. 4 Taunt. 98. And it was formerly 

holden that if a view were grantied in the causey it had the same 

e^ct ; 2 Salk. 665, 1 L. Raym. 76 ; but in a late case, it has beeii 

determined otherwise. 11 E(ut, 184. But although a particular 

ease be not within the statute, (as, for instance, an action for 

assault and false imprisonment, 2 New Rep^4*lV), yet if it be 

within the slot. 43 El. c. 6. above mentioned, the plaintiff may be 

deprived of costs, by the judge granting a certificate under that 

statute. See further upon the construction of this statute, 2 Bac. 

Abr. Costs, B. 1. Hullock, 34—84. Bui. N. P. 329, 330. It 

may be necessary to add, that it does not extend to inquisitions 

upon writs of enquiry, in any case. Bui. N. P. 329. The certi* 

£cate^ if granted at all, must be granted at the trial ; it cannot be 



S59 C99». 

graaied afterwards 2 Witi. fll. I 2km^. 307. butuelT.M. 

But by 8 4f 9 IT. 3. c. 11, if the judge certify that the treats 
vat wilful anid ttialiciout, the jdainf iff shall ha^e his full cottay> al- 
tbou^ the Terdict be for lesa than 40i» See JBuliodk, 9^ S& 
Where the trespaia hai been committed after xiDtice» the judg^ 
uaually certifies under this act ; see 6 T. J2. II ; but it is perfectl^^ 
discretionary with him to do sor or not; S Hmstf 495 ; and he will 
not certify, if it wpfear that the trespass was committed for tbe 
purpose of asserting a dieted rigfat;^ Id. The certificate^ in this 
case, it seems, may be granted out of coutt 1 7. J2» 636. sed vide 
tmpra. 

And lastly, if any inferior tradeaman, apprentice, or other disco* 
lute penon, shall presume to hawhyfanoty fish* or fowl, and shall be 
found guilty of trespass in coming u|lon other men's land for that 
purpose, the plaintiff in sueh action shall recowr his full costs of 
suit, although the damages be under 40t. 4^5 ff^.^M.cS, 
$ 10. See 2 WiU, 70. 2 W, BL 90D. HvOock, 84*— 9% 

In actions on the case for tort8> the plaintiff is entitled tafaiafull 
costs of suit in all cases^ however trifling the damage! may.ber uiv- 
less the judge certify under the ttat. ^ EUc6\ see S Eastj 5S9*. 
1 Tawnt, 400 ; excepting in actions for ^ slanderous words,*' ia 
'which, by 21 J. 1. c. 16, if the damages foiusd be under 40s. tlie 
plaintiff shall reeorer* no more costs than damages. This statute^ 
howerer, ejctends only to such words as are actionable of them* 
selves. S W. M, 1062. 3 Bur. 1688. S M, m. 531 . WUles^ 438. 
1 SaUc. 206. SlMlUtt/nt^SSL* iSBS. see 2 Bac Jbr, CqsU, B. 2. 
Mdlock, 27^94, 

In actions on statotss, by parties gFievedythe plaintii^ if be faav^ 
a verdict, is entitled to coats, as in other cases. 1 Salk* ^06. antta 
jp. 24ft. 

Where the cause is made a remaneiy the costs incurred io bring* 
iag up witnesses, attendances, &c ase allowed to the party ulti* 
mately prevailing ; and the same, where a cause goes off upon any 
other occasion, without the fault or ooBtrivaneeof the parties, and 
is afterwatds brought to triaL 5 Bunt. 2693. Aa to the costs of a 
apedal jury, see Vol. 1. j). 158. 

Verdict far defendant,] In all cases in which a plaintiff would 
be entitled to costs, if he recovered^ the deiendant shall have bis 
costs, if a verdict be found for him. 4 J, 1. c« 3. see also 23 H^ 8. 
«.15. S Bur. 1723, 2 Bac.J^^.CosU^'D. Hulhek^ 121^^19^ 
Cro. El, 465. Also, in actions, upon penal statutes^ by commoa 
informers, the defiendant is entitled to bis costs, if be have a ver'* 
diet 18 El, e, 5. HvUoch^ 2l4->-820. see 1 Salk. 3a Cowp, 366* 
1 Wils. 139. 2 Str, 1103. 

If in trespass, assault, fhlse imprisonment, or ^ectment, there be 
several defendants, and one of them be acquitted, tbe person so ao» 
^ttitttd shall recover his costs, in the like manner as if a verdict 
tMid:bo«B given against the plaintiff, unless the judge shall xxfBBH^ 



difttely after 3ie tri^ in open cdurC, certify upon the record ^SsmX 
there 'was a reasonable cause for making such person a defendanti 
8^9 W.S,c. 11. see 3 Camp. 35. Hvllock, 140—144. This 
statttte, howerer, does not extend to replevin, 3 Sur, 1284, 1 W. 
SL S55, or to trespass on the case for a tort» 2 Sir. 1005, or it6** 
'^STt ^ameSt 1 39 ; and in all cases not within this statute, if the 
plahitiff proceed to trial against several defendants, and obtain « 
▼er^ct against any one of them, the others will not be entitled to 
costs. But if some only of -several defen^uits proceed to trial, 
tiie others having sufiered judgment by default, and those who pro- 
ceed to trial obtain a verdict, the defendants who obtain a rerdict in 
such a case are entitled to their costs, under the above statute of 
4 Jl 1. c. 3, although the plaintiff have his judgment and costs 
against the others who suflered judgment by default 2 H. Bl, 28. 
In cased within tfae act, if the defendants have pleaded jointly, only 
40s. costs are allowed to the defendant acquitted. 2 M,^ S. It 9. 

And lastly, if the plaintiff do not recover the amount of the sum 

fctr which he held the defendant to boil, the court, upon motion* 

^fdl direct that the defendant be allowed] his costs, if it be made 

appear by affidavit, to the satis&ction of the Court, that the plaintiff 

had not any ** reasonable or probable cauie" for holding the de« 

fendant to bail in such amount as aforesaid ; and if the court malte 

a rule or order to this effect, the plaintiff shall thereupon be dis* 

abled from suing out execution^ excepting for the excess of the sum 

reeovered by him, above the Costs taxed &r the defendant; or if the 

costs taxed for the defendant exceed the sum recovered by the 

plaintiff, the defendant may have execution &r the excess. 43 G* 3* 

c. 46. is, seel SfnUk, 428. 521: 2 Id, 261. 667. 

NonmU tmd nonpros,"} If after appearance of the defendant, 
the plaintiff be nonsuit, the defendant shall have judgment to reco* 
Ter his costs, in all actions in which the plaintiff would be entitled 
to costs if he recovered, 4J,l,e, 3. see 3 Bur, 1720. 1 S^. 300. 
CoTvp, 407, and also in penal actions by eommon informers. 18 MP, 
e* 5. see Cowp, SG6* WiUeSt 392. 440. 

tJpen judgment of nonpros^ the defendant is entitled to costs in 
all cases, ante, p. 9Xfl, even in actions by common informers upon 
penal statutes. 18 El, c. 5% 1 WUs, 177. 

Judgment hy defauH.'] The plaintiff is entitled to his full costs; 
upon judgment by default, in all cases where he would be entitled 
to damages if he obtdned a verdict, by the stat, Gioucester already 
mentioned ; and this, although the damages given by the inquest 
upon the writ of enquiry be less than 40f.; ror the statutes upon 
that subject extend to damages given by a jury only, and not to 
those given by an inquest See ante, p, 249. If there be two de* 
fendants, however, one of whom pleads, and the other suffers jud^* 
meat by default, if the plea pleaded be a complete bar to the actio(^ 
as against both defendants; it seems tfae plaintiff cannot bare \Ss 
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costs agahut the defendant who sufiered judgment by default. 
MuUodk, 143. 

Demurrer, 4t^.]— If either pbintiff or defendant have judgment 
upon demurrer, he shall be entitled to costs, and may have execu- 
tion for the same by ca, sa^ Jieri facias, or elegit, 8 4* 9 ^* 3- 
c. 1 1. $ 2. This statutCi however, does not extend to demurrers in 
abatement, nor to actions where the plaintiff would not be enutled 
to damages if he had a verdict HvUock, 145, 146. 
. As to cosU in error, see VoL 1. p. S41. 236. HvUoek, 280 — 299t. 
2 Bac, Abr, Costs, G«; and as to costs upon a bill of exceptions, 
see Vol, I, p. 187. 5 East, 49. i B'i P. 32. 

Inhere there are several issues."] Where there are two counts in 
the declaration, and th$ defendant pleads to one^ and suffers Judg- 
ment by default as to the other, if the plaintiff have judgment on the 
issue, he is of course entitled to costs upon both counts ; but if the 
defendant obtain a verdict upon the issuer he will be entitled to costs 
upon that count, although the plaintiff must have his costs upon the 
other. S T.R. 654. and see 8 T.R. 467. But if issues in fact be 
joined upon both counts, and one be found for the plaintiff and the 
other found for the defendant, the plaintiff shall have his costs upon 
the count found for him, but the defendant is not entitled to any costs. 

2 Doug. 677. 5 East, 261, 262. QB.^P. 330. see 6 T, R, 599. 

3 Taunt. 406. Where a declaration, however, consisted of one 
fpount only, and the defendant justified as to part, the plaintiff new 
assigned without taking issue on the special |dea, and obtained a v^er* 
diet, the court l^eld that he was entitldl to the costs of all the plead- 
ings. 1 T. R. 636. And lastly, if there be two counts, and issue 
in law be joined on one^ and issue in fact on the other, if the defendant 
succeed upon the demurrer, and the pluntiff upon the issue in fact, 
the plaintiff shall have his costs on the issue in fact, but the de- 
fendant shall not have his costs on the issue in law ; 2 Bur, 1232* 
and see S East, 263, 264. 

Secondly, as to double pleas : — By 4 jf 5 ^. c. 16. $ 4, 5, any 
defendant, or plaintiff in replevin, may, with leave of the court, plead 
as many jBeveral matters as he shall think necessary for his defence, 
provided that if any suc^ matter shall, upon demurrer joined, be 
judged insufficient, costs shall be given at the discretion of the 
court, (see 2 T, R, 391) ; or if a verdict shall be found upon any 
issue in the said cause for the plaintiff or defendant in replevin, 
costs shall also be given in like manner, unless the judge who tried 
.the said issue shall certify that the said defendant or plaintiff in re- 
plevin had a probable cause to plead such matter. See Bui, iV. P. 
334^ 335. HuUock, 99— 1 19. Where the defendant pleads several 
pleas in bar, each going to the whole dedaration, if he succeed upon 
^ny one sufficient plea, he must have judgment upon the whole 
declaration, although the plaintiff succeed upon the other pleas, be- 
cause by his plea he has shewn that the plaintiff had no sufficient 
cause of action against him \ and in such a case he is entitled to hii 
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eoBts of the issue upon which he has succeeded. See 1 T. R. 266. 
But if the plaintiff also succeed, either upon demurrer or hy verdict, 
upon any of the other pleas, he shall have his costs of the issue oir 
issues upon which he has so succeeded, to be deducted from the 
defendant's costs, unless the judge certify that the defendant had 
probable cause for pleading those pleas upon which the plaintiff has 
succeeded; 2 7. 12.391. Barnes, 1411. ff uUock, lOO^lOS. but 
$ee ll Eastf 26S; and the same as to a defendant or avowant in 
replevin. 2 T. R. 8S5. And the costs in these cases are not 
merely the costs of the pleadings which form the issues upon 
which the plaintiff or avowant has succeeded, but also the costs of 
the triaL 2 jET. M, 435. 2 B. i P, 368. The statute^ however, 
does not operate so as to give full costs to the plaintiff in the case 
of double pleading, where the damages are under 40s. and the judge 
certifies under the staU 43 £1, c. 6, before mentioned. Say. 260 ; 
even although all the issues be found for him. 7 Easit 583. The 
certificate mentioned by the stat. ofAnn^ may be given out of 
court. 

It is right to add, that the general rule above laid down seems 
to be contradicted in some degree by the following cases :-^To 
trespass, the defendant pleaded, 1st, the general issue ; and, 2dly, 
a specisJ plea, to which the plaintiff replied a prescriptive rights 
and issue was thereupon* joined. There was a verdict for plaintiff 
irith l5. damages on the general issue, and for the defendant on 
the second issue; but the latter going to the whole cause of 
action, the court held that the plaintiff was not entitled to costs. 
1 1 Eatt^ ^en. The other case above alluded to was thus :— To 
an action for criminal conversation, the defendant pleaded the 
general issue and the stat of limitations, and succeeded upon a 
demurrer to the hitter plea, but the plaintiff had a verdict on the 
general issue ; tho court held that the defendant was entitled to 
his costs on the demurrer, but that neither party should have costs 
of the issue in fact. 2 Bur, 753. Hit see 2 T. B» 391. and see 
5 Taunt. 594. 

Piea in abtUement]. If there be a verdict for the plaintiff upon 
a plea in abatement, as the judgment in that case is peremptoi>', 
guod recuperet^ he is of course entitled to costs as in other cases s 
or if he be nonsiiit, the defendant will be entitled to costs. Co. Pr. 
C B. 35. But if the plaintiff have judgment on demurrer or nuf 
tiel record (JSemb.) or the defendant have judgment on demurrer, 
{see 1 Salk..\04, 2 L. Baym. 992. 336). or verdict, {see 6 T. B* 
524), neither is entitled to costs. See ante, p. 3. 10 Mod. 88. . 

Feigned issues,"] If a feigned issue be ordered by a court of 
equity, the costs are entirely in the discretion of that court, an4 
are not in any case awarded by the court of law ; but if ordered by 
a court of law, the costs of the issue invariably follow the verdict. 
VoL 1. p. 317. See 2 S^c Abir. Costs, H« SuUock, 330—338. 
Peake, 69, 
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^'{cCfMMt.] The plaintiff in ejectment is entitled to eost» ui tbe 
came manner m in other actiona, for he recovers damages in it, 
•nd it is consequently ^vithin the meaning of the statute of Ghi^ 
€€9Ur already mentioned, for the same reasonj alio, the de^* 
fendant is entitled to hl5 CQSt9t nnder itot. 4 /. 1. c. 3. See amUf 
p. S50. If the plaintiff, however, be nonsuit, by reason of the de*' 
fendant's not confeisiog lease, entry and duster, at the trial, so bsf 
from the defendant's l^ng entitled to costs, he most pay costs to 
the plaintiff, under the consent rule* Anu, p. 51> 52. 

KepUmn,'\ The plaintiff in replevin is entitled to costs by the 
ftatute of Gloucester, and the deifendant pr avowant, by t H. 8. 
e. 4. $ 3. %\ U. 3. c. 19. $ 3. 4 J. 1. c. 3. 1*7 C. 2. c. 7. $ 2. 
Also, in replevin for a distress for rent* relief, heriot, or other ser*- 
Tice, the defendant* avowing ur making conDsance, shall bare 
double costs of suit, jyf the plaintiff be nonsuit, discontinue hi9 
ecdon, or have judgment agamat Urn. 11 G, 2. e* 19. ^ 22. ^^c 
0i(e, p. 13. and see 2 L. Raym, 788. WUles, 429. 1 Taunt. SI 0. 
10 Eeutf 2. 2 Bae, Abr. Costs, F. H^tOoek, 269-«-280. If the 
plvntiff be nonprossed, the defendant shall have his costs, ss 19 
other cases. Seel T, B. 37 2« 

If there be two defendants in replevin, and one of them be acr 

J pitted, he is not entitled to costs; 1 W. Bi 355. 3 Bur. 1S84; 
or replevin is not within stat» 8 4* 9 ^. 3* c* 1 1, before mentioned* 
As to costs upon double pleadmg,«ef ant«,p. 252. 2 Doug. 709. ». 
S T. R. 235, and as to costs in error, sec^Ihug* 709. n. 10 £ait, 
8. To/. !.;>. 241^^42. 

Scire fadas,'] If the plaintiff, in scire facias, have judgment, or 
award of execution, after plea pleaded or demurrer joined, he 
idiall be entitled to costs; or |f the plaintiff be nonsuit, discon- 
tinue, or if a verdict pass against him, the defendant shall be en- 
titled to costs. 8 ^ 9 TT. 3. c. 1 h $ 3. But the plaintiff is not 
entitled to costs until after plea pleaded ; not even after a plea in 
abatement. I Str. 638. 2 Soutui. 72. n. The statute also does 
not extend to charge executors or admimstrators with costs. 1 Str, 
188. 1 IM, P. R. 475 ; nor does it extend to a scire facias to re- 
|>eal a patent ; 1 T.R. 367 ; but costs are payable under tlie 8th 
section of the statute, in a scire facias suggesting breaches, after 
judgment by default in debt on bond conditioned to perform 
eovenants. 1 1 Eoft, 387. See anU, p. 84. 29, 30. 

Actions by and against partkular perpms.'] As to the payment 
of costs out of the issues returned upon writs of distringas, in 
actions against peers or members of parliament, see ante, p. 94. 96. 

As to eosts in actions against hundredors, upon the statutes of 
hue and ery, «ee ante, p. 101. Nand 1 T. R. 72 ; upon the .riot ^l^ 
ante, p. 102 ; upon the black act, ante,, p. 103, 

As to costs in proceedings against bail, tee Vol, I, p. ^If 288; 
f87. 101, 102, 103. 
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Ai to coBti in ections, by or agnntt «iee«tort or adiiiiiiiitra« 
tors, Me ante, p. ISO, 131. 134, 135. 216. Fi>/. I . p. 948. and $99 
2 Boc. ^^. Costs, £. 1. ffu/iocfc, 185—212. BuL N. P. 331. 

As to cofts in actions by the aaslgnees of t baokrtipt, fee ante, 
p. 139. 

As to costs in actions by or against in&nts, see omU, p. 144. 146. 
HuUoch^ 229—232. 

As to costs in actions by paupers, see ante, p. 155. and see 
HuUocky 221—239^ 3 Bac. Abr, C^ £. 4. 

And as to costs in actions against justices of peace, constables, 
officers of ezdse or castoms, 6cc. see ante, p. 152. and But, N, P. 
332. 2 Bac. Abr, Qisu, £. S. HuUack, 233—267. 

interlocutory proceedings.'] As to costs npon reverang an out- 
lawry, see ante, p. 166« smd seg BuUoek, 608—611. 

As to costs, after the remoTal of causes finom inferior courts, 
tee mU, p. 17i3. 

As to costs, upon the payment of miHiey into coort, see anu, 
p. 183, 184, 185. HuUoek, 349^*367. 

As to costs upon staying proeee<yng8» see ante, p. IS&f^ldt* 

As to costs upqo setting aside prooaeclings for iiregnlarity, see 
Miie, p. S02. 

As to costs upon a disoootiimaace, su ante, p. 208. 

As to costs, upon eutecing a C9SHtwr biUa vei brmft, see ante, 
p.fiOif. 

As to costs, npon putting off the trial, see ante, p. 212* 

As to costs upon judgment 9fi in case of a nonsoit being oh" 
taine^, see mte, p. 216. They are of course the same as upon $ 
nonsuit. See ante, p. 25 1 . 

As to costs for not proceeding to trial, see ante, pw 217. 

Aa to costs upon entering a fuUe prosequi, see ante, p. 2?0. 

As to costs upon a new trial beiug granted* seeAnte,p, 228, 229* 
HuUock, 386^^01. and see 9 New Rep^ 392. 1 EfUt, HI; and 
as to the costs upon a venwe de neno being awarded, see ante, p. 239; 

As to costs, upon amendment, see ante, p. 231. Ofid see Jtiulloch, 
340— 348. 

And as to costs upon jndgmeot being arrested* tee ante, p.-247. 

Double and treble casts*'] Only single coats weire lUIowed by the 
statute of Gloucester; but double and treble costs have since, in 
sooie cases been given expressly by statute. Also, where a statute 
gives double or treble damages, where damages were before, reco^ 
verabie, the plaintiff shall also have double or treble costs. 2 Boe, 
Abr. Costs, C. BuL N, P. 334. And in all cdses, not only the 
costs given by the jnry, shall be doubled or trebled, but also the 
costs de incrementa. 2 Str, 1048. 

By double or treble cost^, however, are meant, not donble or 
treble the single costs ; but doable costs cppust of tiie wngle costs, 
and half of the single costs; and treble costs, of the singly $oats^ 
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half of the ungle costs, and half of that half. Huilocfc, 454. and 
see Id. 479—483. 

B«mfdy, *c. /or coiti.] As to an attorney's remedy for costo, 
«e^f. T33. And' as to the taxation of costs, ^ Vol. 1. 
p. 200. 30—32. 



CHAPTER XXX. 

'Entry tf Suggettum vpen the RolL ' 

A, to the amndmg of the ventre.-] If the sheriff be interested in 
the event of the ca4.oc related by blood or affimty to either of 
the parties, a wggesUon to this effect niay be entered on the lasuc, 
immediately before the award of the venires «nd ^c «rwr« « 
then awarded to the other sheriff, if there be two. 1 S0ik. 152, oj it 
there be but one, then to the conmer ; Fortetc. de laud. L. 1- c. xo. 
Co. Ut. 158 J or if the coroner be interested, &c. then to t^o per- 
sons appointed by the court, called Elisors. Id. Bameh 4o^- 
See thef&rmofumggestwn that onerf the sheriffs is a pang to sui/, 
and award qf the venire to the other, Tiid, Fomu, 190. § \4.^the 
Wee where there is but one sheriff, and atoard if the venire to tUco- 

roner. Id. 191. § 16*—^ ti^reftion by the East India compiaty> 
plaintiffs, that one qf the sherds is interested as a proprietor of sU>eK 
and award rf venire to the other. Id. 190. § 15.--of sa^^estum th^ 
the sheriff is next (f Im to the defendant^ and award of venire to the 
coroner, Irf. 191. $ 11. "--rf suggestion that the sherds and coroner 
are interested , and award of venire to elisors, Jd, 191. $ 18,^ Any 
■natter may be thus suggested, which would be a good principal 
challenge to the array of the jury. See upon this subject. Vol 1 » 
p. 181, 182. 

In local actions, where a fair and impartial trial cannot be had 
in the county where the venue b Laid, the court, upon a proper 
case being stated to them by' affidayit, will upon motion gi^t 
leave to enter such a suggestion upon the issue, with a nient dedirc, 
in order to have a trial in the next adjoining county j 3 Bur. 
1333. 1 T. H. 363; and it seems to be immaterial whether the 
next adjoining county be a county ]Mdatine, or not 7 T. R. 735. 
The affidavits upon which such an application is founded, should 
specify the facts from which it is to be inferred that a fair trial 
cannot be had in the county where the, venue is laid. 3 Bur. 
1 333. See the form qf the suggestion, and award cf venire into the 
adjoining county, Tidd, Forms, 192. $ 19. In transitory actions, 
It IS more usual to move for leave to change the venue. See ante, 
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p. 1*76, 177. Also, in actions transitory^ or local, dependbg in 
any of the courts at Westminster, where the venue is laid in the 
coanly of any city or town corporate in England, (with the ex- 
ception of London, Westminster, Bristol, Chester, and the borough 
of Sontfawark), the court, upon the application of either party, 
may, if they think proper, award the venire, &c. to the sheriff of 
the county next adjoining to the county of such city or town cor- 
porate, in order that the action may be there tried. 38 G. 3. 
c. 52. § 1 and 10. See ike form of the suggettimi in such a case, 
and award ff the venire into the adjoining county, Tidd, Forms, 
192. $ 19. o. 

Where the venue is laid in Wales, Berwick-upon-Tweed, or 
other place where the king's Mrrit of venire does not run, then 
upon a suggestion that the issue ought to be tried in the next ad- 
joining English county, the venire is awarded to the sheriff of such 
county accordingly : thus, where the venue is laid in North Wales, 
the ventre upon suggestion may be awarded to the county of Sa- 
lop ; in South Wales, to the county of Hereford ; 2 M. ^ S. 2/0. 
and see 1 1 £a^, 370. 2 Bur. 855 ; in Berwick-upon-Tweed, to the 
county of Northumberland ; 2 W. Bl, 1036; and t)ie like. See 
also 3 Sidk, 651. and see the form of the suggestion and award of 
venire, where the venue is laid in Wales^ Tidd, Farms, 193. $ 20. — 
the like, where the venus is laid in Berwick-upon-Tweed, Id. 193. 
$ 21. But in all personal actions, where the venue is laid in a 
Welsh county, and the issue tried in the adjoining English county^ 
if the plcuntiff obtain a verdict for a sum under 10/., the judge 
shall certify on the "bftck of the record of nisi prius, that the de- 
fendant, when served with process, was resident in Wales, if such 
fact appearin evidence ; and upon such fact being suggested on tlie- 
judgment roll, a judgment of nonsuit may be entered, and the 
plaintiff shall pay the defendant his costs, unless the judge also 
certify that the freehold or title to the land mentioned in the de- 
claration was chiefly in question, or that the cause was proper to 
be tried in such English county. 13 G. 3. c. 51. § I. And the 
tame in sdl transitory actions arising in Wales, if the venue belaid 
in an English county. Ifl. § 2. see 6 T. R. 500. 1 Egp. 463. 1 New 
Hep. 267. See the form of the suggestion and judgment rf nonsuit, 
Tidd,Fomis,3\5. $64. 

In all cases, where either party would suggest any special mat- 
ter, as to the awarding of the venire out of the common course, a 
copy should be given to the opposite party, and he should be aU 
lowed a reasonable time to consider of it, before a nient dedire h 
entered. 1 Str. 235. 

Of breaches, in debt on bond."] In all cases within the stat. 8^9 
W.3.C. 1 1. $ 8. (see ante, p. 27, 28), where the defendant, in an 
action of debt on bond for the performance of covenants, &c, 
suffers judgment by default, the plaintiff must suggest upon the 
roll such breaches as he complains of, if the breaches have not 
already been assigned in the declaration. Ante, p. 27. See the form 

VOL. II, W 



256 Entry tf Syggestiam ypcm the JBoML 

rtke suggation, 1 Smald. 58. L Tid^, Rfirm, 266. § 1?. S67. 
12 a.; and as to the fnode of proceeding ^leretn, tee imie, f>> S8. 
The same soggestiou is al!>o necessary, where the plaintiff in siMb 
.an action has judgment on demurrer, jinte, p, $9. So, if the d^ 
fendant, instead of setting forth the condition of the bond npoo 
oyer, and pleading performance, plead any oth^ plea which can- 
not lead to an issue upon the breaches, hut upon which the pbin* 
tiff, if he recovers, must have judgment guod recvpifiret, as if he 
plead a judgment recovered or the like; if in such a case the 
plaintiff have judgment, he must suggest breaches, and sue out 
and execute a writ of enquiry, in the same manner as upon k 
judgment by default. 14 Eatt, 401 , ante, p, S9, SO. Or, if the 
defendant, in such a case, plead rum eatfae^um, the plaintiff, in 
making up the issue, immediately after entering the plea, so^ests 
the breaches, and then entelrs the award of the vemrei 8 T. B,, 
5L55. 1 Hap, 277 ; or if the issue have been already delivoed 
without the suggestion, the plaintiff should take out a summons 
before a judge, for the defendant to shew cause why a suggestion 
of breaches should not be entered on the record ; and if no cause 
shewn, he may deliver a fresh issue, includii^ the suggestions; 
8 T, R. S35. and tee Vol. 1. p. 132; or if, through inadvertence, 
^c suggestion be not entered before the trial, and the plaintif 
obtain judgment upon the plea of non ett factum, it seems that it 
..may be entered on the roll afterwards, and a writ of enquiry cxe- 
,cuted, in the same manner as where the defendant allows judg* 
inent to go by default. 2 Sound. 187. 6. 

* And lastly, if, after the first inquisition or trial, the defendant 
m such cases be guilty of any further breaches, the plaintiff, ia 
order to obtain damages for them, must sue out a tcire facia* on 
the judgment, and thereupon suggest the further breaches, and jo 
proceed to judgment, as directed ante, p. 30. 84. See the farm 

the scire facias and suggestion, Tidd, Forms, 459. § 45. «. 46. 
40* a. 

«r ^}\^^°^^ of parties.'] Where there are two or more tolaintiift 
or aeiendants, and one or more of them die, if the cause qfafction 
'Xlfrf / K^T *^T** ^^^ survivors, the action shall not be tiieieby 
^tion .V.H *"*"** ?*^*^^ ^^^"S suggested upon the record, the 
wjion shall proceed at the suit of or against tiie survivors. 8 A 9 

iuined 'ul: ^ ^\ 7^® ^^^^' ^ *^» ^«»«' 5f it occur before i^ne 
and of cn„r«f ^^"^^'^ "^^ ^^« commencement of the next pleading, 

that i shouuf be s^T T! ^^^""^^ '* "^"^^ *^"^ ^* '^ "^"^ "«^ 
upon the hiue poir^-fM^u P°"i?^ nisiprius record ; if suggest^ 
in^ionto^e^S'''^'"^!.'"^^'^"*- ^ ^••- 363. Evifrfter 
two plaintiffs dTerfKE?*^^^*"^? ^°'" 'regularity, because one Of 
proceeded to execnfion '^^ interlocutory judgment,. and tiie s.iit 
the surviving pUimiff ^ ''' ^^ "*!"^' ""^ ^°^^^' t^e court allowed 
and to amend thTcf^ ""^F** *^^ ^^«**» «^ t^e other on tl^e roll, 
^ne ca. «a., without payment of costs. S^T.R. 677. 
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Seethe form ff a wggutMn tn the commencement <fa declarotum, by 
a turmving plainiiffy of the death rf the other piaintiff after originat 
med out and before declarationt TuLd^ Formt, 187. $ 1 1.-4^ like, 
in the commencement of a plea, of the death of one of the plaintijfs 
between declaration and plea, M 188. $ 1 1. 6. — the like, of the death 
^cme of the defendemis between dedaration and plea, Id, 1 88. $ 12. 
— lAe Uke, in the commencement of a replication, of the death if one 
^the phoHtiffs between plea and replieatiofh id. 188. § IS.— t^r 
6ke, m the commencement of o sierrgomder, of the death ff one of 
tibe d^endantt between rejoinder and mrrejoinder, 10 Went, 404n 
9te auo the form (fa mggetiion of the death if one of several plain- 
ts or defendantt, after istue joined and before trials Tidd, Forms, 
197. $ 95. — tJie like, of the death tf one if several defendants, after 
declaration and b<f ore judgment by defatUt, Id, 954. § 4. — the WcCf 
tf the death of one of the plaintiffs, afUr judgment by default^ and 
hrfore the return <f the writ of enquiry, Id. ^56. $ 'i.-^-and the like, 
sfihe death of one of the defendants, after verdict and before jvdg* 
mentfid, 299.^41. 

If tlie deatii happen after final judgment, then, upon suggesting 
the death upon the roll, you may sue out execution by or against 
the survivor; 2 L. Raym, 808. and see I Salk. 319, 1 Show. 404; 
or you may sue o|it execution in the names of all, but it can be 
execQted as against the survivor only. 2 Sawnd, 50. k. 72. fc, a» 
AntCf p> SI, 82. Vol. Kp.257. 2^9« The lands, however, of a 
deceased defendant are stjli liable in satisfaction of the judgment, 
althoogh he leave others of the defendants surviving him ; for the 
judgment survives as to the personalty only, and not as to the 
nalty ; Vol, 1. p. 273; and, therefore, if the plaintiff wish to sue 
out an elegit against the lands of a deceased defendant, as well as 
a^inst the survivoi^ he may have a scire facias against such sur« 
viTor and the heir and terretenants of the deceased, to have exe- 
cution against the lands and goods of the former, and the lands of 
the latter. Ante, p. 82. 

1€ one of several defendants In error die, upon suggesting the 
death upon the roll, you may proceed against the survivors. 
Vol, 1 . p« 2 1 6. See a form of the saggettUm, Lill, Ent. 2 1 7. 

For costs."] If an action be brought in this court lor a cause of 
actkm which might have been sued for in the court of requests or 
coMt of conscience of any city, borough or town, there is usually 
a clause in tlie statute creating the jurisdiction of the inferior 
court, by which it is provided, that if the plaintiff here recover 
any sum within the limits of the cognizance of the inferior court, 
he shall not be entitled to costs; or if the defendant have a ver- 
diet, he shall be entitled to doable costs. It would be impossible 
in A work of this description to enumerate the provisions of this 
nature in all the statutes which establish courts of conscience ; 
ail that is here intended is to state sqme general principles, which 
the courts seem to have established upon the subject, and which 
afe applicable to all these courts of conscience, unless «xpresslj 

n2 
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controlled by the words of the statate creating their jnriadictioii, 
or by necessary implication. 

If the statute creating the court of conscience contain a prohi- 
bitory clause, declaring that no action shall be brought elsewhere 
for the causes of action therein mentioned, the statute in such a 
case may be offered as a defence upon the general issue, I Eott, 
. 352, or it may be pleaded. 3 T, B, 452. But if the defendant 
omit to take advantage of the statute in either of these ways^'the 
court will not, after Terdict, either allow a suggestion of the de* 
fendanf s residing within the jurisdiction of the inferior court to 
be entered on the roll, nor will they stay the proceedings. 3 T. iC 
452. On the other hand, where the statute contains no such pro* 
hibitory clause, it cannot be pleaded ; but the mode of taking ad« 
vantage of it is, by the defendant's moving, after verdict or exe- 
cution of writ of enquiry, and before final judgment, (upon affida- 
vit stating his residence within the inferior jurisdiction, that he is 
liable to be wazned or summoned to the inferior court, together 
with such other drcumstances as may be necessary to bring hira 
withm the statute; see the form, Tidd, Forms, 323. $ 1, 1. «•)> ^o' 
leave to enter a suggestion tu that efiect upon the record ; 3 H. B/. 
352. 8 WUs. 68. 2 JIT. j- 5. 348. See 4 Af. ^ 5. 171. 3 T. fi. 
139 ; or he may move the court to stay the proceedings, upon 
payment of the sum recovered, without costs. 8 Eosf, 239. The 
motion for leave to enter a suggestion, la for a rule to shew cause 
why the plaintiff should not bring the postea into court and file 
the plea roll, so that the defendant may enter a suggestion thereon. 
&c and that all proceedings be stayed in the mean time. JhiOB 
tip Me rule wUh the cierk^the rules, and serve a copy upon the 
ptainiiff*s attorney, at the same time shewing him the original; and 
ihen proceed to make the rule absolute upon i^daatit of stxmct^ M 
*^J** it is made ahsoltiU, get the suggestion druwn hy cousud^ (su 
the form of a suggestion upon the Middlesex act, Tidd, Forms, 320. 
5 7o.--tAe Uke, upon the Southwark act. Id. 320. $ 75. a.) > indone it 
upon the »viprius record^ and gel the derk of the treasury to enUr it 
T**i. ^* ^f^^'^'^legioe the defendant co§ts, give notice to 
^Pfnnt^satiorney of thetimetf taxing ihemi bcspeak^roUif 
we Clerk ^ the treasury, and attend before the master mth the postea, 
Zlf **^ '^^-^H^* tor the costs, and mark them sipoB the pattern and 
hi tiwT 1 . *'^^^' •* *«««°»» "»y be traversed or demurred to 
«e ^^u^' ^ ^"^ ^^- *^''- ^- 380. 2 H. Bi. 354. and 

oth^r^T^V^ conscience are in general restrained to debto or 
^t^&l rSrSg^rif"^^ **^« aacertmned by men 

» • •pedal ^^^^"^ ^V^ • carriage. 1 Tausst. 396, or 

5 T^^29y^i^T^^^ ^ br^ of an agft«i»ent. 

Pl«»4 the statuTe^^'^n i^^. or the like, the defendant cannot 

luie.nor will the court allow him to enter a sug- 
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gesiion upon the record, bowever trifling the damages may be. 
It is in general necessary, also, in order to sae in these courts of 
conscience, that the cause of action have arisen, and the defendant 
reside, withm the jurisdiction; 2 f/. BL^9.6T.R. 175. 1 B.^P. 
76 ; bat this depends entirely upon the wording of the statute in 
each particular case. &e 8 T. 12. ^35. 2 H. BL 220. 5 T, R. 5^. 

3 T,tL 336. 6 T. 12. 242. 3 JB. Sf P, 617. and see 1 ^tw Rep. 
133. 8 Eait, 336. 13 East, 647. 16 East, 147. 2 Taunt. 196. 

4 Taunt, 130. 3 Taunt, 648. And it is the amount of debt or 
damages found by the jury, and not as laid in the declaration, 
which is to determine whether it might have been sued for in the 
inferior court or not ; 6 Taunt, 432. Say, 273 ; and although re- 
doced below the limited sum by a payment in part, 8 East, 28. 
347. 1 Taunt. 60. see 14 East, 344. 1 B. j- P. 223, or by the 
plea of infimcy or other defence set up to the acdon, 14 East, 
301 » it is within the statute; but otherwise, if reduced by a set 
off, 4 &r. 1191. 3 WUs, 48^ or tender. 2 Doug. 448. 

£xecntor8 and administrators, as defendants, are not within any 
of these statutes ; 1 Doug. 263. see Id, 246 ; nor attomies, either 
as plaintiffs or defendants, unless specially named therein ; 1 Doug, 
380. 7 East,^l. AwU^p, 103. 107; but assignees of a bankrupt 
axe. IB.* P. 11. 

In all personal actions where the venue is laid in a Welsi\ 
county, and the. issue tried in the adjoining English county, if the 
plaintiff obtain a verdict for less than 10/. the judge shall cerdfy 
on the back of the record of fitstpnus that the defendant, when 
served with process, was readent in Wales, if such fact appear in 
eiadence ; and upon such fact being suggested on the judgment 
roll> ajodgment of nonsuit may be entered, and the plaintiff shall 
pay the defendant his costs, unless the judge also certify that the 
freehold or title to the land mentioned in the declaration was 
chiefly in question, or that the cause was proper to be tried in 
such'finglish county. 13 G. 3. c. 31. $ I. And the same in ail 
traiuitory actions arising in Wales, if the venue be laid in an 
English county. Id. $ 2. In the taxation uf costs for the defeiidanr, 
in this case, the master shall allow the plaintiff the sum given him 
by the verdict, out of the defendant's costs. Id, See the form cf 
the suggeitivn, and judgment of nonsuit, Tidd, Fanns, 313. $ 64. 
(^see6T. H. 300. 1 New Rep, 267. 

If a defendant be entitled to double or treble costs on a verdict 
for him, because sued for something done by virtue of his ofiice of 
justice of peace, constable, officer of excise or customs, &c. {see 
ante, p. 152), if it dp not appear upon the face of the record that 
the action was bropght against him as such officer, for something 
done by him in the execution of his duty, then, upon obtaining a 
certificate to that effect from the judge, at or after the trial, 
t T,R, 448. I Doug. 307. 308. n. 2 5tr.974, and see f^ East, 92, 
or, in case of a nonsuit or nonpros, upon his making an affidavit 
pf the fact, the court will allow him to enter a suggestion of it 
ppoD the record. Hardw. 125* Ca, Pr, C. 9. 16^ And the »amQ 
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in all other cases where the defendant is entitled to dbnble' e^ 
treble costs. See 9 East, 339. 

And lastly, where the plauitiff does not recover the amount for 
which he has liolden the defendant to bail, the defendant shall be 
entitled to costs, if upon motion for that purpose, and npon heu^ 
ing the parties by affidavit, it shall appear to the coort that there 
was no reasonable or probable cause for holding the defendant to 
bail for that amount. 43 6. 3. c. 46. § 3. tee 10 East, 585. 
1 Tawa. 60. 4 Taunt, 191. Where the plaintiff held thie de- 
fendant to bail for 50/., and afterwards, upon 201. being paid into 
court, he took it out, and proceeded no further in the action, the 
court held that it did not come within meaning of this act. 
13 East, 90. See the firm rf the suggestion in this case, Tldd^ 
Farms, 3^\, $75.6. 
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Death, Bankruptcy, 6^c, rf Parties* 

Death of parties."] Before we consider the effect the death of 
a party has upon a suit, it will be necessary to ascertain what ac- 
tions survive to or against their executors or admiiustraton. 

Actio personalis moritur cum persond is a rule that admits of 
many exceptions. All such personal actions as are founded upon 
any obligation, contract, debt, covenant, or any other duty to be 
performed, survive, and do not die with the person, but may be 
brought by or against the personal representatives of the deceased 
parties. Latch, 168. Cro, Car, 540. Cowp, 375. Account did 
not lie at common law, for or against an execntdr, &c. ; but it is 
given to executors by stat. Wedm, 2d, (13 Ed, 1.) st, 1. c. 23, 
and agmnst executors by 4 ^ 5 ^. c 16. $ 37. So, debt on sim- 
ple contract does not lie against executors ; 9 Co, 27. Cro, El, 600. 
Cowp. 375; but debt for rent, and assumpsit upon the simple 
contract of the testator, do. 9 Co, 87. b, Plowd, 180. 

So, replevin or detinue will lie for or against executors, where 
the goods taken away continue still in specie in the hands of the 
wrong doer, or of his executor j W, Jon. 173 j or, if they be con- 
sumed, then an action for moiiey had and received, to recover the 
value. Coxcp, 377. So, where the goods of a testator have been 
carried away in his life time, the executor may afterwards main- 
tain trespass against the wrong doers ; 4 Ed. 3. c. 7 ; and the 
same as to administrators, 31 Ed. 3. c. 11, and executors of exe- 
cutors. 35 Ed. 3. c. 5. These statutes are construed as giving 
ih6 same remedies to executors, &c for injuries* to the ptrsonu 
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estate* that the deceased might have bad ; Laich. 168; so that 
thejr may have trespass or trover, 5 Co. 27. a, W» Jon» 174, action 
for a false return, 4 Mod, 403, action for an escape, 2 L. Raym, 
973» action ^ removing goods taken in execution, before the 
landlord (the testator) was paid a year's rent, 1 Str. 212, or any 
other action of the like kind, for injoiies done to the persond 
estate of the testator in his life time. See also Cro. El, 377. 
1 Vent, 187. W, Jan, (74». 2 L. Raym, 014, But these statutes 
do not extend to injuries done to the person or to the freehold of the 
testator ; and therefore an executor shall not have an action for 
assaolt and battery, false imprisonment, slander, deceit, diverting 
a watercourse, obstructing lights, cutting trees, or other actions of 
the like kind. W, Jon. 174. Latch. 168. 1 Vent, 187. 

But an executor cannot be sued, where the cause of action is 

founded upon any malfeasance or misfeasance,- or where it is a 

tarty or arose ex delicta; such as trespass for taking goods, &c. 

troTer, false imprisonment, assault and battery, slander, deceit, 

diverting a watercourse, dbstrocting lights, escape, and many 

other cases of the Eke. kind, where the declaration imputes a tort 

done to the person or property of the plaintiff by the deceased, 

and the plea mast be not guilty. W, Jon, 174. Latch, 167, 168. 

T. Raym,51, Palm, 330, Cro. Car. 540. 1 L,,Raym. 433, 434. 

Gocrp. 375. Yet if the plaintiff's goods were taken away by the 

teatatiH', and still contiuoe in specie in the hands of the executor, 

replevin or detinue will lie against the executor ; W. Jon. 1 73, 

174 ; or, if they be consumed, then an action for money had and 

received, to recover the value. Cowp, 377. 

Ueath before verdict or judgment by drfauU.'] If a sole plaintiff 
or defendant die before verdict or judgment by default, the action 
abates, and the plaintiff or his exeoutor^is obliged to commence a 
new action against the defendant or his executor, provided the 
cause of action survive to or against the executor. See 2 Wils. 83. 
\WiU,3l5, 

But where there are several plaintiffs or defendants, and some 
of them die, if the cause of action survive to or against the others, 
the action does not abate ; but the death being suggested upon 
the roll, the action proceeds by or against the survivors. Ante, 
p* 258. 

Death after verdict and before final judgment.'] If a sole plaintiff 
or defendant die after verdict and before final judgment, the ac- 
tion is not thereby abated, provided it be such as could originally 
be brought by or against the executor ; but final judgment is 
ftigned as if the party were alive, and then revived by scire facias 
by or against the executor, &c. Ante, p. 78. see 4 TaunU 702. 
1 Taunt. 385. 

So, if one of several plaintiffs or defendants die after verdict 
and before judgmentf the aetioa does not abate; but the death 
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being loggested on the roll, jadgment is entered by or ^^nst the 
Mirvivors, and execution sued out accordingly • Ante, p. 238. 

Death between if^erlocutory and final judgment.^ If a^sole plain- 
tiff or defendant die after judgment by default and before final 
judgment, the action shall not abate, if it be such as might oii- 
ginally be prosecuted by or against the executors ; (see 4 Tuunt. 
884); but the judgment may be revired by tdrefadaSf and the 
parties may thereupon proceed to final judgment. Ante, p. 79. 
And the court in such a case have referred it to the master to com- 
pute principal and interest on a bill of exchange, during the same 
term in which the pluntiff died,.without a scire facias ; because the 
final judgment would be signed as of the same term, and, having 
relation to the first da^ of it, would appear to have been signed 
before the plaintiff's death. I M.Sf S. 829. 

So, if one of several plaintiffs or defendants die after judgment 
by default and before final judgment, the action does not abate ; 
but the death being suggested on the roll, the action proceeds by 
or against the survivors. Ante, p. 258* seei M, Sf & 242* 

Death afier final jtu^meat.'] If a sole pifuntiff or defendant die 
after final judgment and before execution, the action is not thereby 
abated j but the judgment must be revived by scire facias by or 
against the executors, &G. Ante, p. 79< — 81. ami see aatef p. 129. 

But where there are several plaintiffs or defendants, and some of 
them die after final judgment and before execution, execution may 
be sued out by or against the survivors, in the names of all ; ui^ 
upon suggesting the death upon the roll, execution may be sued 
out by or against the survivors by name; or, where it is deared 
to have execution by elegit of the lands of a deceased defendant* 
the judgment may be revived by scire facias against his heir and 
terrctenants, aqd against the surviving defendants, and an elegit 
thereupon sued out against the lands of the deceased, and tibe.- 
lands and goods of the survivors. Ante, p. 259. 82. 

Death after a Virii of errer.'] The death of a plaintiff in error^ 
before errors assigned, abates the writ ; but if it happen after the 
assignment of errors,, it does not. VoL 1 . p. 2 1 6.. The death of a 
defendant in error, however, in no case abates the writ ; but the . 
death being suggested on the roil, the writ proceeds against the 
sarvivor ; or if all the defendants die, the executors or admi- 
nistrators may be made parties by the scire facias ad audiendttm 
errores, FoLl*p,^l6, 

Death of defendant, how far a discharge of his baU,"] If the princi- 
pal die at any time before the return of the ca. so., the bail are 
thereby discharged ; but if he have not been arrested on the ca. 
so., and die after it is returnable, the bail'are fixed. VoL 1. p. 282. 
Thisy however, has reference only to bail to the action ; bail u^ 
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error are liable, notwithstanding the death of their principal. See 
alto VoL I. p, 109, in what cases the death of tlie defendant is a 
discharge of the bail to the sheriff. 

Bankruptcy tf partiet,'] If a plaintiff, pienduig the action, be-' 
come bankrupt, his assignees, if thejr continue the action, must 
proceed in it in the bankrupt's name to final judgment, or, in case 
of error brought, to affirmance of the judgment, and then revive it 
by Mcire facias. Ante, p. 83. 139. But if a person become a bank- 
rupt before he commences his action, the action must afterwards 
be commenced and prosecuted in the names of his assignees. 
Ante. p. \39. 

If a defendant become a bankrupt, and obtain his certificate 
before bis bail are fixed, the bail are thereby discharged ; Vol, 1 . 
p. 982, 283; and the same as to bail to the sheriff. Id» p» 102. 
And if a bankrupt be in custody in execution, and obtain his cer* 
tificate, he may be discharged upon application to the court 
wherein judgment was obtained, or to a judge at chambers. 5 G, 2. 
c. 30. $ IS. see anJte^ p. 141. Also, before the bankrupt has ob- 
tmned his certificate, a creditor at whose suit he is in custody can- 
not prove his debt under the commission, until he have first re- 
linquished his- action against the debtor, and all benefit whatever 
from the same. 49 G. 3. c. 124. $. U. cend see 4 Tawnt, 631. 
2 Taunt. 181. Nor can a creditor, who has taken his debtor in 
execation, sue out a commission of bankrupt against him for the 
Mme debt. 8 T, R, 123. seelB,^ P. 302. 

Marriage of feme plaint^ or defendant^] If a feme sole, plain- 
tiff, obtain judgment, and marry before execution, a scire facias 
most be sued out in order to make the husband a party to the 
judgment. Ante^ p, 82. So, if a feme sole, defendant, after judg- 
ment against her, marry before execution, a scire facias will he 
necessary, in order to^ make the husband a party to &ie judgment. 
2d, But if a feme sole, plaintiff in error, marry pending the writ, 
the writ u thereby wholly abated. VoL 1 . p. 21$« 
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CHAPTER XXXII. 
MoUont and Rules. 



Sect. 1. 
Rules granted upon Motion by Counsel. 

KvLES granted upon motion by counsel, are granted eitber-on 
the plea side, or on the crown side, of the court. Rules for at- 
tachments, are the only rules granted on the crown side, which 
have any relation to a civil suit ; and shall be considered in a sub- 
sequent part of the work, where we shall have to treat of attach- 
ment generally. Rules granted upon the plea side, upon motion 
by counsel, may be classed under the following heads : 1 st. Those 
which are granted upon the moHon paper being merely signed 
by counsel, without any motion being actually made in court ; 
2dly, Those, which are considered so much as a matter of coarse, 
that the grounds of the motion are not particularized by counsel, 
and where in some instances counsel may hand the motion paper 
to the clerk of the rules without making the motion viva voce; and 
Sdly^ Those which are granted, upon the grounds of the motion 
being particularized by counsel. 

The first class of rules, namelyj those which are granted upon 
the mere signature of counsel, are absolute in the first i ns tance, 
and may be obtained thus : get the moHon-paper signed bycowuH; 
take it to the office of the clerk of the rules, and draw up the rule; 
and serve a copy of the rule upon the opposite attorney. 

The remaining two classes of rules, are either absolute in the 
first instance, or rules to shew cause. If absolute in the first in- 
stance, they are obtained thus : let an affidavit be made of the facts 
necessary to support the application, (see post, Ch, 34), annex it to 
the motion-paper, and indorse the latter correctly as to the nature (^ 
the rulereipiired. Then give the motion-paper arui affidavit to coicm- 
sd, who, after signing it, will either give it to the clerk of the rules, 
or move it in court, according to the nature if the motion. The iiui> 
Hon-paper and affidavit, however, must be Jtanded in to the clerk tf 
the rules, whether the rtUe be granted or refused. If the rule be 
granted, call in the evenir^ at the office of the clerk of the rules, and 
draw up the rule, and serve a copy of it upon the attorney or agent of 
the opposite party. As to the service of rules, generally, seeroL 1. 
p. 19, 20. The affidavit upon which the motion is founded, must 
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be made before the rule is moved for, and produced in court at 
the time of making the motion, otherwise the rule shall not be 
dravrn up, or, if drawn up, shall be of no force or effect. JR. if. 
36 G.3. See^Salk.^6\, 

If the rule required be a rule nisi only, give the motion-paper, 
toith the affidav^ annexed, to counselt who wiUmnve it accordingly; 
and if granted, draw up the nde witft the clerk of the rules, and serve 
a copy of it, as above directed. If there be any irregularity in the 
service, it will be waived by the party's afterwards appearing and 
dewing cause against the rule. Tidd, 445. The rule thus granted, 
requires the opposite party to shew cause upon some day certain 
in term, usually three or four days or more (according to the dis- 
tance of the opposite party's residence) after it is drawn up; but 
where the rule is obtained the day before the last day of term, 
and the transaction to which it relates took place in town, it' may 
be drawn up for the last day of term, and may be made absolute 
at the rising of the court on that day. A rule nisi for setting aside 
an award, however, should not be drawn up for the last day of 
term, for by H. M. 36 G. 3, counsel cannot be heard to shew cause 
against it on that day ; also, if a rule nisi be moved for on the last 
day of term, it will not operate as a stay of proceedings, nor will 
the court allow the rule to be worded so as to give it such an ope- 
ration, unless perhaps under very special circumstances. If the 
rule operate as a stay of proceedings, it suspends them for all 
purposes until the rule be discharged; 4 T. /?. 176 ; and if any 
proceedings, directly or collaterally, be bad in the cause, in the 
mean time, the court upon application will set them aside. If the 
rule be drawn up wrong by mistake, the court will order it to be 
corrected. Ante, p. 246. 

Previously to moving for a rule nisi, a notice of the intended 
motion is sometimes given to the opposite party, particularly 
where it is desired that the rule should operate as a stay of pro- 
ceedings, or that time and expense may be saved by affording the 
adverse party an opportunity of shewing cause against it in the 
first instance, orwhere the object is to induce the court to disallow 
the costs of proceedings had after such notice and before motion. 
Tidd, 441. see 1 WUs. 30. See the form of a notice of motion to 
sftew cmue nhy the bail bond and proceedings thereon shmdd not be 
set aside, Tidd, Forms, 148. § 1. — the like, to set aside proceedings 
for irreguiarity. Id. § 3. — the like, to stay proceedings until security 
be given for costs, Id, 149. § 4. — the like, for the master to compute 
prindpal and interest on a bond. Id. 149. $ 5. — the like, to set aside 
inUrlocultory judgment for irregularity. Id. §6. — the like to set aside 
judgment and execution for irregularity, and tftat the money levied 
be restored. Id. 150. § 7 ; and see also the form of a notice to the 
Aeiif to rftain the money levied. Id, § 8. 

X^n the day appointed by the rule, the opposite party must 
shew cause agunst it, unless by consent it stand over until another 
day ia the same term. Either party, however, if not prepared to 
suppoft or shew catne againitf the rule, may move that it be en* 
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Urged to a fbtiire day in the same or the next term. Bat it b 
not by a^ means of coarse that the court should thns eoiarge a 
role ; sufficient groands most be stated to induce them to do so : 
BdS. £. 1814: if the application be made by the party who ob- 
tained the rule, the coort usually grant it where it is in his own 
delay ; but not, where it would have the effect of detaining the 
opposite party in custody, nor in other cases without conseiu or 
some evident necessity : if moved for by the opposite party^ the 
court will frequently enlarge it upon terms, or, if the rule were 
not served m time to give the party an opportunity of shewing 
cause against it, he may demand that the rule be enlarged as a 
matter of right. Tidd, 447, 448. see 1 Smkh, 199. If it be en- 
larged to a subsequent term, it is set down in the peremptcury par 
per, and called on in its order; see VoL 1. p. 36 ; but if it be en- 
larged or stand over to another day in the same term, either party 
may bring it on, upon the day su appointed, by moving to dis- 
charge the rule or make it absolute. 

Jn order to shew cause against a rule nw, get an o^iee copy of 
the ruUf and of the affidavit upon which it was grant^; and giv^ 
l/iem, t>}g«(lber with an affidavit when necessary,and a brirf, to cotuueL 
Upon the day appointed for shewing cause, or usually the day 
after, your counsel will shew cause accordingly ; and the counsel 
for the party who obtained the rule, will then be heard in ^ply ^ 
also, if cause be shewn in the first instance, tlie counsel who 
moved for the rule nisi is in like manner entitled to the J«ply. 
Although the court will seldom hear more than one counsel upon 
mpving for a rule ni*i, yet upon shewing cause, the number is not 
limited ; and if there be two or more counsel on either ade, they 
are heard in the order of their precedence. After the argument 
is concluded, the court deliver their opinion, and make the rule 
absolute or discharge it accordingly. 

If no cause be shewn on the day appointed, coimael may move 
on the following day to make the rule absolute on an affidavit of 
service ; see the form <f the affidavit, Tidd, Forms, 41 1. $ 113; 
and if cause be not then shewn, the court will grant a rule making 
the former rale absolute. Draw up this latter ruie with the cierk tf 
the rules, and serve a copy of it upon the oppmte attorney or agent. 

The costs of the application are wholly in the discretion of the 
court If the rule be made absolute, and it wa3 not originally drawn 
up with costs, the court will seldom allow the party succeeding 
the costs of the application ; but, on the contrar^s will order him* 
in some cases, where the application is merely to ihe favour of tlie 
court, to pay costs, as a condition of their maki9g the rule absd* 
lute. If the rule be drawn up with costs, the prevailing party is 
of course entitled to them, upon the rule being made absolute, 
unless the court order it otherwise. But where the rule b disr 
charged, if the court be of opinion that there were no grounds fi>r 
the application, they uniformly order the party who made it to 
pay the costs. If, however, nothing be directed in the rule as to 
i;98ta,.they are considered as abiding the event of the cauae; ez/ 
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oept where the role msi is to set aside proceedings for irregalaritjr» 
ill which case the rule must be understood to be discharged with 
costs, although it contain no special direction upon that subject. 

There u an old role of court, H.3J. 1 , by which it is ordered 
that if a cause be moved in court in the presence of counsel of both 
parties* and the court sliall thereupon make an order; no person 
shall afterwards cause the same to be moved contrary to such 
rule or order, under pain of an attachment; and the counsel, 
knowingly making such motion, shall not be heard here in any 
cause during the same term. If, however, the rule have been 
made absolute too soon, or either party have been taken by sur- 
prise, the court will open the rule, upon application. 

Whether the court grant the rule nisi or not, or make it abso- 
lute or discharge it, the affidavits on both sides must be filed with 
the clerk of the rules, as has been already mentioned: those 
sworn in town are to be filed after they are used ; and those sworn 
before a commissioner in the country, before they are used ; and 
office copies must be procured of the latter, in order to be r^ui in 
pourt. See post, Ck. 34. 

The following, is an enumeration of the rules usually granted 
in the course of a suit, upon motion by counsel, classed under the 
fliifereot heads mentioned at the beginning of the present chapter. 

. ] . fVhere the Motion-jfoper requires orUy the Signature of Counsel, 

In the following cases, the rules are drawn up by the clerk of the 
rules, upon your producing the motion-paper signed by counsel, 
Jhese rules are all absolute in the first histance. 
1 . Rule that defendant be at liberty to plead several matters* 
D.VvLh p. 123, 

5. -*— > the like in replevin. P. D. ante, p. 7 1 . 

3. 1 that defendant abide by his plea, or plead another on 

the morrow. P. Vol, 1. p. 124. 

4. — - that defendant be at liberty to pay money into court. 

D,VoL\, p. 122. ante, p. 183. 

5. for a concilium. P. D. VoU 1. p. 191. 245« 249. 254, 

ante, p» 35* 

6. -»— for a special jury. P.D, Vol. 1. p. 158. 

. 7. -^-1?- for a Tiew in trespass. P. D. VoU 1 . p. 1 59. 

8. — for a scire facias to revive a judgment, more than 10 and 

less than 15 years old. P. i>. on/e, p. 88. 

9. *— that the landlord be admitted defendant, instead of the 

tenant, in ejectment. D. asUe, p. 50. 

}0. . for judgment against the casual ejector. P. ante, p. 45. 

55. 58. 

i^o^• The letters ?• D« annexed to the different rules above 

mitodoned, afid hereafter in the course of this chapter, signify 

thftt the rule is gnuited i^khi a motion by the pUindff or de^ 
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feodant; and where both letters are used, they- agnifjr that the 
motioD may be made by either party. 

2. Where the Motion mutt be made in Court, but U is sufficient ^ 
QmnMel gioe the Motion^paper to tft« Clerk sf the Ruiet* 

In the foUowmg mstanoes, where the rules required are always 
granted by the ooort as a matter of coarse, it is not neceasaiy ttutt 
oooosel should actually make the motion viva voce in court ; but* 
upon siguing the motion-paper, he may at once give it to the derk 
of the rules. CtUl at the rule office in the evening , and dratB Up the 
rule i then serve a ctipy if it on the oppodte attorney or agent. 
1 . Rule that money deposited with the sheriff instead of bail, be 
paid over to the plaintiff, no bail having been put iii. 
NisL P. Vol. l.p. 76. 
3. ■ that money deposited with the sheriff instead of bail, be 
paid over to the defendant, bail having been put in and 
justified. IVtsi. D. Tot. 1 . p. 76. 

3. — ' upon motion to justify bail, jibs* D. VoL t. p. 89. 86. 

4. m^mmmm the like as to bail in error. Abs P. VoL 1 . p. '235. 250b 

5. . peremptory, to declare. Abs. D, Vol. 1 . p. 107. 

6. — — to change the venue. Ahs. D, ante, p. 1 75. 

7. ' ■■ to discharge the rule Ibr changing the venue. Abs. Pi 

ante, p. 177. 

8. -— — . to refer it to the master to compute principal and interest 

on a bill of exchange. Nisi. P. ante, p. 20. 3l). 
9. to have witnesses examined upon interrogatories. (Con- 
sent). P. D. Vol. \. p. \ 53. 

] 0. — — i- for costs, for not proceeding to trial (^ enquiry. Abs. 

. . D. ante, p. 218. 

for judgment as in case of a nonsuit. Niisi. D. ontf, 
p. 215. 

the like, after a peremptory undertaking. Abs. D. ante, 
p. 217. 

13.. ' that the defendant have leave to enter a -suggestion ou 
the roll, to entitle him to costs uudec the courts of con- 
science acts. Nin. D. ante, p. 260. 

14. ' the like, to entitle the defendant to jadgment of nonsuiti 

• under the Welsh judicature act. I^isi. D. ante, p; 26 1 . 

15. — — the like, to entitle the defendant to doable or treUe costs. 

Nisi. D. ante, p. 261. 

Note. In the three last instances, if the defendant be 
not clearly entitled to tbe costs, or if there be anything 
irregular or doubtful as to tlietime of making the motion, 
or the like, the substance of the affidavit upon which 
the motion >is grounded should be stated to the court 
1^ .»— .^ for judgment against defendants in several aotioHa upon 
policies of insurance, who have entered into a eensoii^ 
dationrule. Nisi, P» ««<«, p. 180. 
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IT. Rdle for a setre fadas to revive a judgueat apwards of 15 
years standing. Nin, aniCfP^SS. 

1 8, '■ to make judge's order or order of nin prim a rale of 

court. Abs, P. D. post. 

19. -— — to make a submission to arbitration a rule of court. Aht, 

P. D. post, 
90. ' to enlarge the time for making an award. {Content), 

P. D, jfost, 
SI. I to make <\ rule absolute upon affidavit of service, in cases 

of course, where cause is never shewn. P. D. ante, 

p, 268. 
- Nate. Where any of the above rules are to be drawn up by con- 
sent, the clerk of the rules must be furnished, by each of the 
parties, with a motion-paper signed by counsel, before he can 
draw up the rule. 

3. Where the Motion is made in Court, but the Grounds of it not 

particularited. 

In the following instances, the rules are not granted wholly of 
course; for which reason counsel are obliged to state shortly to 
the court the grounds of the motion. 

1 . Rule that an attorney deliver up writings, &c. where there i» 

no cause in court. Nisi. Vol. 1 . p. 20. 

2. — that plaintiff be at liberty to sue out a distringas in nou- 

bailable actions by original. Nisi. P. Vol. 1 . p. 29$. 

3. ' to increase issues upon a distringas. Abs. P. ante, 

p, 93. 98. 

4. -•-— for a h<d>eas corpus ad respondendum, in order to charge a 

prisoner, in custody? on a criminal account, with a decla- 
ration. Nisi. P. ante, p. 110. If the prisoner, however, 
be in the custody of the marshal, the motion, it shouici 
seem, may be for a role to shew cause why the ptafaitiff 
should not be at liberty to file a bill against him with 
the clerk of the declarations, and to deliver a copy 
thereof either to the defendant himself or to the turnkey 
of the prison for him. 

5. — '-— for leave to compound penal actbns. {Consent), ante, 

p, 200. 

6. • that defendant abide by his plea, or plead another tn- 

stanter. Abs. P. Vol. \.p. 124. 

7. ■ for a general special imparlance. Abs. D. ante, p. 2. 

r^. 1. p. 113, 114. 

8. — — that defendant be at liberty to withdraw the general 

issue, and plead die naoo with notice of set off. Abs. JX 
Foi. I.p. 123, 124. 

9. ^-'^ the like, and to plead de novo, upon paying moneyinto 

court. Abs. D. Vol. 1. p. T33, 124. 
1^. I fbr leave to inspect and take copies of books, court rolls, 
&c. and to faav^them pixxlnced at the trial. Nisi, P. D^ 
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VuL 1. p. 144, 145. If the motion, however, be made 
upon behalf of a copyholder, for an inspection of the 
court rollt of the manor, counsel's signature to the mo> 
tion-paper will it seems be sofficient. 3 T. ft. 141 . see 
1 T, R. 746. 

1 1 . Rule for leaye to enter up judgment on an old warrant of at- 
torney. AbL P. ante, p. 15, 16, 17. If the warrant of 
attorney be 20 years old or upwards, the rule granted Is 
a rale nisi only. Ante, p. 1 6. 

] 8. — — to discharge an insolvent debtor, under staL 48 G. 3. 
e. 193. § 1. Nisi D, ante, p. 123. 

13. to make a rale absolute upon affidavit of service, no 
cause being shewn. P, D, 

14. Motion for judgment on demarrer, when not argued. Abs» 

P. b, ante, p. 35. 
] 5. —M. — for judgment on writ of error, when not argued. Abs^ 
P,D. Vol. l.p. 246. 

4. Where the Motion ii made in Court, and the Grounds of it 

partiaUarixed, 

In the following instances, the rules are not by any means 
granted of course ; but the court, upon a full statement of the 
grounds of the motion, as appearing from the affidavits, will grant 
or refuse the rule nisi, at their discretion. 
1. Rule that the defendant may be discharged out of custody, on 
filing common bail. Nifi, D. Vd, 1 . p. 40. 39. 44. 68, 
69, 70. 72. 57. 
2. .— that the bail bond may be delivered up to be cancelled. 
Nin, D, FoL l.p. 6R. 

3. — ^- for further time to justify. Abs, D, FbL 1 . p.. 88. 

4. .that an outlawry be reversed. Abt, D, ante, p. 165. 

^. — that service of declaration in ejectment, on the tenant's 
son or daughter, &c. on the premises, may be deemed 
good service. Nisi, P. ante, p. 44« 

6. *•— that superfluous counts be struck out of the declaration. 

NisL D, ante, p. 178, 179. ^ 

7. — to consolidate actions, not being on a policy of Insurance. 

JVtri.D. im(f,p. 180. 

8. -^— that claim of conusance be allowed. Nisi. Ante,p, 174. 

9. _i— for time to declare, under special circumstances. Nisi. 

P. ante, p. 1 1 1 . Fol.l.p. 108. 

10. — — for leave to withdraw the general issue, and plead spe- 

cially. Abs. D. FoL 1 . p. 1 23. 

1 1 . — for leave to withdraw a special plea, and plead specially. 

^6f.I>. Fo/.l.p. 124. 
1 z. •"»-• for leave to add a plea. Abs,. D. VoL 1. p. 124. 

15. , m for a view in actions other than trespass. P. D, Vol 1. 

p. 159. This rale is sometimes absolute in the first iOf 
stance, sometiniea only a role to shew oiuse^ 
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14. Rale that a writ of enqairj may be execoted before a judge. 

2Vi«. P. D.a?itc,p.23. 

] 5. for a trial at bar. Niti, P. D. Vol. 1. p. 165, 166. 

16. ^— > for a trial in an adjoining county. NisL P« D. Vol. 1. 

p. 129. 
17. to put off the trial. Nisi. P. D. tmie, p. 21 1. But 

when the application is made at nisi prius, the order if 

of course absolute in the first instance. 

18. — to stay proceedings in replevin,- upon payment of rent, 

&c Nisi. P. ante, p. 188. 

19. >— to stay proceedings in ejectment, upon payment of rent 

or mortgage money. NiiL D. antCfp. 188. 58. 
9Q. ^—- to stay proceedings upon payment of debt and costs, &c. 

in other than ordinary cases. Nisi. D. ante, p. 189. 1 87. 
21. — to stay proceedings in second actions, until the costs of 

a former action be paid. iVist. D. ante, p. 1 89. 
23. — — - to stay proceedings in actions under 40s. Nisi. D, atOe, 

p. 190. 

23. ' to stay proceedings in actions pending error. Nisi. D. 

ante, p. 190. Vol. 1. p. 318— 221.282. 

24. — — « to suy proceedings in other cases. Nisi. D, see ante, 

p. 191. 

25. — ^- to stay proceedings until security be ^ven for costs. 

Nisi.D. ante, p. 193.49. 

26. ■ to stay proceedings in actions upon bail bonds, upon 

terms. Nisi, D. Vol \.p. 102. 

27. ■ ■■ to set aside a regular nonpros, upon terms. Nisi* P. 

ante, p. 206. 

28. I to set aside a regular judgment by defiiult, upon terma. 

Nisi. D. ante, p. 1 1 . 

29. — *-— to set aside proceedings for irregularity. Nisi, D. P. 

<m(e,p. 201. 11. 

30. •— to set aside verdict or nonsuit, and to have a new trial. 

Nisi, P. D. ante, p. 227. 

31. — — to set aside the execution of a writ of enquiry. Nisi. 

P. D. ante, p. 227.. 

32. ■ for judgment non obstante veredicto. Nisi. P. ante, 

p. 229, 230. 
35. ■ for leave to amend, after judgment. Nisi, P. D. ante, 
p. 230. 

34. — ^ to arrest the judgment. Nisi, P. D. ante, p. 247. 

35. — • for leave to discontinue, after verdict* Atsi. P. D. ante, 

p. 247. 

36. ■■ ' ' for leave to enter up judgment nunc pro tune* JVtst. 

P.P. 

37. — for leave to enter a suggestion on the roll, to entitle the 

defendant to costs on account of plaintiff's not having 
recovered the amount for which the defendant was holdeo 
Xo bail. Nisi. D. ante, p. 262. 
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36. Bale for plaintifiPs co$ts of rait, in an action on a judgment. 
Nisi. P. ante, p. 24S. 

39. .»*i. for leave to take out execution in ejectment, after the 

landlord has failed in hit defence. Aist. P. ante, p. 50. 

40. — — for leave to take out execution pending error. Nisi, P. I>. 

VoL 1. p. 221. see ante, p. 63, 

41. *^- that the master may review his taxation. Nisi. P. 2>. 

42. — « to set aside an annuity. NisL 

43. M that securities be delivered up to be cancelled. Nisi. 

. See ante, p, 14, 15, 

44. ■■ to set aside an award. Ni4, P. D, post^ This motion 

cannot be made on the last day of term. 

45. to set aside a judge's order. Nisi. P. D. post. 

45. ■ that an attorney may pay costs, &c. for negligence, &c. 

NuL VoL I. p. 27. 
47* — to make a rule absolute, where cause is shewn* P. 2>. 



Sect. 2. 

Rules granted without Motion by Counsel. 

Rule obtained upon a judges fiat."] The following rules are ob-* 
tained in this manner: — 
i. That an infant be admitted to sue by prochein amy or guardian. 

Ante, p. 143. 
%. That an infant be admitted to defend by guardian. Ante^ 
p. 145. See also ante, p. 183. 
When you have obtained the judge's ^at, take it to the office 
t)f the clerk of the rules, and he will thereupon draw up the rule. 

Rule obtained from the clerk of the rules, upon the master's aUaw^ 
asice.'] The only rule obtained in this manner is the rule foridtow- 
aijice of a writ of error coram, nobis. See VoL 1 . p. 243. 

Rules obtained from ^the clerk of the rules, upon a precipe."] The 
fpUowing are the only rules obtained in this manner: — 

1. Rule to plead.^ VoL l.p, 115. 

2. The like, in actions against prisoners in custody of the ^eriffl 
Ante, p. 116. 

3. The like, in scire facias, Ante^ p. 90. 
4^ B^ile to avow in replevin. Ante, p. 70. 

5. Rule to appear to a scirs facias. Ante, p. 88, 89. 

6« Rule for judgment on postea. VoL !• p* 199. 

7. The like, iu ejectment. AiUe, p. 52. 

B. The like, after writ of enquiry execated. Ante, p. S6. 

9. The like, on scire /ocios. Ante, p. 99, 
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10. The like, on scire Jhdat quote executiimem non in error. Vol, 1. 
p. 252. 

1 1 . The like, in error. VoL 1 . p. S46. 954. 
] 2. The like, on demurrer. Ante, p. 36. 

1 3. The like, on ntU tUl record. Ante, p, 39. 

14. Rule to brmg up insolvent debtor under the Lords' act. 

Ante, p. 125. 
In these cases jou make out a precipe or memorandum o( the 
rule ^ou want ; take it to the clerk Of the rules, and he will draw 
up the rule. 

Side-bar rules.'] These rules were formerly moved for by the 
attomies, at tiie side-bar in court ; but they may now be bad of 
the clerk of the roles, upon a preecipe or memorandum in the manner 
above mentioned. If obtained irregularly, the court, upon appli- 
cation, will grant a rule to shew cause why they should not be 
diacfaarged ; which rule may afterwards be made absolute in the 
ordinary way, if no sufficient cause be shewn. *" 

The following is a list of the side-bar rules : — 

1. Rule that the sheriff return the writ. VoL 1. p. 93. 95. 263. 

2. — that the sheriff bring in the body. Vol. 1 . p. 96. 

3. for time to declare, or for further time. Vol. 1. p. 107, 

108. 

4. ■■ for special imparlance. Ante, p. 2. 

5. ■ for leave to discontinue before verdict, &c. Ante, 

p. 208. 

6. to be present at the 'taxing of costs. Vol, 1. p. 201. 

7. ^— — for a scire facias to revive a judgment more tlian seven 

years old, and not ten. Ante, p. 88. 
8. for the marshal to acknowledge the defendant in his 

custody. Ante,p, 113. 
9. Consent rule in ejectment. Ante, p. 47. 

Rules obtained from the master."} The following are the rules ob^ 
tained directly from the master :~- 
1 . Rule to declare, in replevin. Ante, p. 68. 
9. ' to plead, in replevin. Ante, p. 70. ' 

0. — • to reply. Vol. 1. p. 125. 

4. ■■ the like in ejectment. Ante, p. 48. 

5. — — to rejoin, surrejoin, &c. Vol. 1 , p. 125. 

6. — to enter the issue. Vol, 1. p. 133. Ante, p. 132. 212.* 

215. 

7. ■ the like, on demurrer. Ante, p. 34. 
6. — to join in demurrer. Ante, p. 32. 

9. ■ that the defendant produce the record on ntd tietreeefd^ 

Ante, p. 39,41, 
10. — for trial by proviso. Ante, p. 213. 
] I. I . to assign errors. Vol. I. p. 244. 

12. —*— to return the certiorari, in error to this coart. Vol. 1; 
p. 245. 253. 
to appear and plead, in error^ Vol. I. p. 253. 247. 245; 
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RtikobUumed from the clerk rfthe papen,'] Tbe only rule given 
by the clerk of the papers, is, the mle to return the paper book ; 
and which he gifcs in the margin of the paper book itselt Su 
VeU 1. p. 130. AnUtp. 33. 

. RuUt ehudm^i from, the clerk of the errors.'] The following rules 
may be obtained from the clerk of the errors, as of course, upon 
application :— > 

1. Rule for better hell Vol 1. p. 294. 249. 

8. to certify the record. Vd, 1. p. 236. 238! 250. 

S. — to allege diminution. VoL 1. p. 238. 

4. to assign errors. VoL 1. p. 244. 252. 

y — — to return the certiorari, in error to the exchequer cham* 
her. VoL l.p. 239. 

lUUe obtaiiiedfrom the filacer. -^The only rule obtained from the 
filacer is the rule to appear in replevin*. Anie^ p. 67* 



CHAPTER .XXXni. 

Summont and Orders, 

Stamiuns.'] When, in the progress of a sait^ it becomes neces- 
sary to obtain the order of the court relative to any of the proceed- 
ings, we have seen in the last chapter that the parties may apply 
for it in term time bjr motion to the court. But in vacation, or in 
term time in all matters of minor importance, the same effect may 
be had by obtaining the order of a judge at chambers. 

To obtain a judge's order, you must first summon the attorney 
or agent of the opponte party before a judge ; for which yurpoie, 
ifuke a memonmdum tf the order requared, and take it to thejudg^i 
clerk at the Cambers in Seijeanit^ Itaif who will thereupon nuAe out 
the sumnuns. Make a copy of this summons, and let the person who 
is to serve it aamine it with the oriffnaLthat he may be id>le to swesr 
^0 the service if it afierwards become necestary to do so; then, sens 
the copy on the attorney or agent rf the oppoute party. If the op- 
ponte attorney or agent be an attorney of this court, the sumioons 
may be served, by leaving a copy at the place mentioned in the 
book at the master's office (see Vol. 1 . p. 1 8% with any person re- 
ttdent at or belonging to such place; and if such attorney have 
not entered his nam^ and place of abode, ficc, in the said bopk^ 
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then filling up the Copy in the naster's office shall be deemed a 
sufficient service. R. H. 8 G. 3. It most be served before ten 
o^dock at night, otherwise the service will be void. jR. M, 41 
G. 3. . 

A summons u a stay of proceedings only firom the time at wbicli 
it b attendable^ and not from the time of service. VoL 1. p. IIS. 
2 W. BL 954. 2 New Rep. 169. 6 Taunt. 240. 

The following are the most usual cases in which a samrocms b 
talien out, for &e purpose of obtaining a judge's order: — 

1. Summons for an attorney to deliver up writings^ &c VoL \, 

p. 20. 

2. I for changing the attorney in the cause. Vol. I. 

p. 25. 

3. > to oblige an attorney to deliver his bill. Vol, K 

p. SO. 

4. ' that an attorney's bill be referred to be taxed, 

VoL 1. p. 30, 31. 

5. ■ to discbarge a seaman or soldier arrested. Vol, 1, 

p. 42. 

6. ' to discharge a certificated bankrupt. Vol. I . p. 44. 

jinte, p. 141. 

7. __ to discharge defendant, on filing common bail* 

VoL l.p.57. 68, 69. 

8. ■ for time to putjn bail. VoL l.p. 81. 

9. for time to add bail. VoL 1 . p. 84. 

10. — — for time to justify. VoL l.p. 88. 

1 1. — — ^ to stay proceedings upon bail bond. Vol. 1. p. 102. 

12. for time to declare. VoL 1. p. 108. 

13. — for further time to plead. Vol I. p.. 118. 

14. — — — to produce books, papers, &c. at the trial. VoL I, 

p. 150. 

1 5. ■ for leave to enter suggestions on the issue, where by 

mistake the issue has been delivered without them. 
^nte, p. 30. 

16. to refer it to the master to compute principal and 

interest on a bill of exchange. Antey p. 3 1 . 

17. — — for leave to charge a prisoner in custody on a cri- 

minal account, with a civil action. Ante, p. 110. 

18. to discharge a prisoner upon supersedeas, jintt, 

p. 121, 123. 

19. — ! to reverse an outlawry in nonbaflable actions. 

^nte, p.-16.'>, 166. 

20. ^•^— ^ to consolidate actions upon policies of insurance. 

Ante, p. 180. 
21.' to stay proceedings upon payment of debt and 

costs. Ante, p. IS9» 

32. for copies of wriiteu instruments. Ante, p. 196. 

23, for particulars of demand, setoff, &c. Ante, p. 198* 

48, 49. 
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A4. Summons to put off the trial. Ante, p. 2 H • 
j|5. ■■■ fat leave te ameud. Antt^ p. 230. 

Pfoeee^Sngi thereon.] When the opposite attorney is serred 
with the copy of the summoDS, if he have no cause to shew, he 
may indorse upon the summons his consent to an order being 
made ; it is optional with him, however, whether he do so or not. 
if he indorse his consent, you may immedxallely take the tummtms to 
md&ned to the jvdg^t ehambert, and the clerk wttt make out the 
drder as a matter ^amrte. Then serve the order on the oppoeUe 
attorney. Unless the order be actually drawn op and served, the 
other party may proceed a« if no summons had been taken out, 
although he have indorsed his consent as above mentioned. 
4 Taunt. 853. Vide infra. 

If the opposite attorney or agent do not consent to an order, 
-etUad at the judges chamber* at the hour appointed by tht summons, 
and wait there half an hour ; R, T. 35 G. 3 ; and if the apposUe 
attorney or agent, or some penon for him, do not attend witlun that 
ikne, then take out a second summons, and serve him with a copy of 
Mas at first ; and if he do not attend within the hay hour after the 
time appointed by such second summons, take out a third summons^ 
•end serve him toith a copy rfit, as before; and if he do not attend 
within the half hour, as beforCy then, upon affidavii of the several 
summon^ and attendances, (see the form, Tidd, Forms, 127. § 6) 
thejudge^s clerk wiU make out the order required, and give it to you. 
Then serve the order on the opposite attorney or agent. In some 
.cases, however, the summons is granted peremptory in the first 
instance, and a second and third summons are not required. 

Bat if the opposite attorney or agent attend upon any of these 
summons', you will be called in before the judge in your turn, and 
upon your stating the grounds of the application, and the opposite 
attorney shewing cause against it, the judge either grants or re- 
ibses the order, as he thinks fit If he grant the order, it muat 
be drawn up and served* otherwise the opposite party will not be 
bound to notice it. 7 East, 543. see 5 Taunt. 850. In ordinary 
cases, the attomies attend before the judge, and support the ap- 
plication or shew cause against it ; but in cases of difficulty, tbey 
usually attend with counsel. As to the hours at which the judges 
attend at chambers, «e Vol, 1. p. 6. 

Order.'] The order, jnade as above mentioned, is in effect as 
binding and imperative as a role of court ; and it may in like man- 
ner be enforced by attachment, by previously moving to make it 
a rule of court. 

If the. party, however, against whom an order has been made, 
be dissatisfied with it, if made in terra he may immediately apply 
to the court to have it set aside $ or if made in vacation, -be may 
,apply to the court in the following term to have, not only the 
order set aside, but also all other proceedings which liave been 
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had under it; by which means he obtains the opinion of the coon 
upon the propriety or validity of the order, and it is set aside or 
conlirined accordingly. 

Besides the orders granted upon sammons, in the instances be- 
-iore laeBtioued, there are some cases where a judge at charabeis 
will make an order without sumnums ; such as, 

1. Order that plaintiff be at liberty to enter up judgment en 

a warrant of attorney more than one and less than ten 
years old. Ante,.p. 17, 16. 

2. I ■ ■■ that defendant may beholden to bail, in trover, &c. 

VoL 1. p. 51. AnU, p. 59, 

3. , that unless an infant defendant appear, John Doe may 

be assigned as his guardian, and common bail be filed 

for him. Ante,p. liS. 
There are also other eases in which the judge's order merely 
reqmres the clerk of the rules to draw up a rule of court, where 
such rule becomes necessary in vacation. See antCf p, 23. 31. 
After you obtain the order, in these caws, get a motion paper tigned 
by counsel; and vpon your takiTig ihese to the clerk of the rules, he 
will draw up the rule. 



CHAPTER XXXIV. 
Affidavits. 

The only parts of an affidavit, upon which it will be necessary 
here to offer any observations, are, the title, the deponent's ad- 
dition, and the jurat. As to the body of an affidavit, it must 
necessarily vary according to the circumstances of each case. If 
there be any^ rules relating to it in particular cases, the^t 'ivill be 
found under their respective heads in some preceding part of this 
work. But the only general rule which can be laid down 5is, that 
the affidavit set forth all the facts and circumstances nece «sary to 
be stated in each particular case, explicitly and with cerminty ; 
and that where a deponent swears to any fact as within his own 
knowledge, he must swear directly and positively. \^/hen the 
affidavit is made by one person only, it begins thus: "* A, B.'tf 

y, gentleman, maketh oath and saiih that,** &c. ; but w hen made 

by more than one person, then thus : " A, B, of ^, gentk- 

vtan, and C. D. of -— , esquire, severaUy mtjce oath and say ; 
and first this deponent A, B. for himself saith, that,** f kc. ** And 
itm deponent C. D. for himsey^ saith, that," &c. ; and Tif there be 
any facts to which both of them can swear, then ''* And theie 
several deponents A, B* and C. D. say, that,** &c. 
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Title,] If there be a cause in covrt, all affidavirs made use of ib 
the progress of it mast be entitled correctly in the court (3 M. 4 S. 
157. 13 Ease, 189. 1 £. ^ P. 271 ) end caase, statmsthe christian 
names as well as the samames of the parties; IT.R* 661. lec 
6 Taunt, 986. 5 Taunt. 333 ; otherwise the court will not aUow 
them to be read, even although the adverse party be willing tb 
waive the objection. 8 T. R. 664. An affidavit to support a rale 
nm for staying proceedings on a bail bond, should of course be in- 
titoJed in the action against the bail ; \ B.8^ P, 337 ; but if pro- 
ceedings-mgainst bul be founded upon a judgment irregularly Ob- 
tained by the plaintiff, only one application is necessary to set aade 
the irregular judgment and the proceedings against the bail, and 
the affidavits in such a case may be intituled in the original action ; 
4 r. If, 688) 689 ; so, if a judgment be (Stained irregularly, and 
an acti(m l)e brought on such judgment, the proceedings f n the 
wcond action and the judgment may be set aside by one rule, and 
the affidavits be intituled in the original action. Jd, Upon an ap- 
plication for a rule that an attorney pay over a sum of money re- 
ceived by him in a particular cause, the affidavits roust be intituled 
in the cause in^vbich the money was received. MS, Ji\ 1814. 
But where there b as yet no cause in court, the affidavits should 
not be intituled ; otherwise the court probably would not allow 
them to be made use of. Thus, an affidavit to hold to bail must 
not be intituled, or if intituled it cannot be read ; R. T. 37 G. 3 ; 
because as yet there is no cause in court. Where a submission to 
arbitration is made a rule of court, and no action is pending, the 
affidavits in support of an application to set aside the award, or for 
an attachment for not performing it, need not be intituled ; 5 East, 
81. 3 T.il. 601 ; but otherwise, where a cause is referred under 
an order of nm prius. The proceedings upon an attachment in a 
civil suit being upon the civil side of the court until the attach- 
ment is actually awarded, the affidavits in applying for the rule 
niit (3 T. R, 853), and in shewing cause against it (18 East, 1 65), 
muftt be intituled in the action ; but after the rule is made abso^ 
lute, fill future affidavits (as upon an application to set aside the 
attachment, or the like) must be intituled " Tlie King v. The party 
attached," 7 T.R, 439. 527. 18 East, 165. 

Depvnent^s addition.'] The affidavit must state the true place of 
.abode, and the true addition of the person making it; R. M. \5 
C. 8; otherwise the court will not allow it to be used, t>r, in the 
case of an affidavit to hold to bail, will discharge the defendant on 
common bail. 1 EaU, 1 8. But where a deponent described hlro- 
aelf as of *' the city of London, merchant," it was holden to be 
sufficient 3 AT. ^ S. 165. And where a foreigner who had come 
to this country merely for temporary purposes, described himself 
as of hu place of residence abroad, it was deemed sufficient. 
Z East, 154. So, where a clerk described himself of the office 
where he did business during the day, although he slept else- 
wliere at dght; 1 il/. ^ <$. 105; and where a person lately dis« 
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charged from prison, but who ^lept there at night, desaribecl him- 
self as late of that prison ; U East^ 518 ; the coort held these to 
be sufficient descriptions of the deponent's place of abode, within 
the meaning of the rule of court above mentioned. 'But a depo- 
nent cannot describe himself a^bt^ of a place where he has ceased 
to reside, when he actually resides at another place at ^e time of 
making the affidavit. 11 Eatt, 6^9. 

' As to the addition : the true addition of the deponent's degree 
or mystery must be inserted ; merchant, d ,i(f« <]* S. 1 65, and ma- 
nufacturer, 3 B. dr P. 550, have been considered sufficient 

Jurat.'] The jurat is written at the foot of the affidavit, to the 

left of the page, in this form : ** Sw&m at , this — day 

qf , 1819, hffatc me.^ But if the affidavit be made by two 

or more persons, their names roust be w.ritten in the jurat ;. ft. M, 
37 G. 3. r. i ; and ^he form in that case will be thus : ** Th^ afwfoe 

naiiked dejumenXi, A* B. and C. D, were swam at —^ , thU — — - 

day qf >, 1819, before me,** If the affidavit be sworn before 

a commissioner of the court, by a person who from his signature 
appears to be illiterate, such commissioner shall certifj^ in the 
jurat that the affidavit was read in his presence to ^e party 
■Eiaking the same, and that such paity seemed perfectly to under- 
stand the same ; and that the party 'wi^tehis signature in the pre- 
Bem» of the commissioner. R. £. SI G; 3. Also, if sworn before 
n commissioner, it is absolotely necessary that the jurat state the 
place where the affidavit was swoni ; MS. £.1814. 3 ilf . j> SL 
493« teel M,8i S, 3(h2. and Vol, I. p. 56 ; and it should appear 
that the person before whom it is sworn is a commissioner of this 
court; 13 Eoit, 189; although, perhaps, this would not be con* 
sidered material, if the affidavit be intituled ** In the Kipg's 
Bench)" and the commissioner be- in fact a commissioner of the 
court. See 7 T. fi. 455. 

If there be any interlineatioa or erasure in the jurat, the affida- 
vit cannot be read or made any use of. R, M. w7 G. 3. ' 

Drfeeit, tohen ttided."] Deflects in affidavits are very rarely aided. 
In the case of affidavits to bold to bail, defects are waived in general 
by the appearance of the defendant; Vol, 1. p. 58 ; but they can- 
not in any case be remedied by a supplementary affidavit. Id,, 
excepting in the case of an affidavit of service of declaration in 
ejectment. Ante, p. 46. Where a motion for a rule Tusi is made, 
upon certain affidavits, the party will not be allowed to make use 
of any other affidavits when cause is shevin, at least without the 
leave of the court, unless such additional affidavits be merely con- 
firmatory of what was already sworn when the rule ni'ft was made. 
^SttUt.4t6\, 

Bffore whom to be twom."] Affidavits, intended to be used in the 
course of any proceedings in this court, must be sworn either in 
court, or before ,one of the judges sitting at msipriut, 4 T. A. 285» 

roL, II. o 
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or at chamben ; or before a commissioner of tbe coart authorized 
to take affidavits bj ttat 29 C. S. c. 5 ; tee 2 Sulk. 46 1 ; or, in the 
case of an affidavit to hold to bail, beforeHhe officer who issues the 
process, or his deputy. IS 6. 1. c« 29. VoL 1. p. 57. When made 
oefore a commiss'ioner, if he be also the attorney of the party for 
whom it is made, it cannot be read, 3 T. /^•403. se« 3 A/. ^ 5. 154. 
5 TawtU 89, unless it be an affidavit to hold to bail ; R £. 1 5 G. 2. 
r. 2 ; but an affidavit may be taken before the clerk of the attomev 
in the cause, if such clerk be empowered to take ^davits at all. 
8 T. R, 638. If an affidavit, intended to be used in this court, be 
sworn before a judge in Ireland or Scotland, the jodge*s signature 
to the jurat must be verified by an affidavit made in this coantry ; 
but if sworn before any other person, or before any judge or other 
officer in a foreign country, not only hb signature to the jurat, but 
also his authority to administer oaths and take affidavits, must be 
verified in like manner. SeelM,8fS, 302. 8 East, 364. 7 T. R. 
251 . 2 H. BL 275. 

Where an application to the court is to be founded on an affidarit, 
SBch affidavit must be sworn and produced in court, before the rule 
shall be drawn up. R. H, 36 G. 3. r. 1. 

, IMien to beJiUdJ] Affidav^u to hold to bul are filed at the time 
you sue out the process. See Vol. 1 . p. 62. In all other cases, if 
the affidavit be sworn in town, they must be filed with the clerk of 
the rules, as sooa as used^ in order that they may be given in evl- 
dence, if necessary, on an indictment for perjury ; 7 T. /2. 315 ; 
,but if sworn before a commbuoner, they must be first filed with the 
clerk of the rules, and then copies taken of them for the purpose 
.of beitig u»ed in court. 29 C. 2. c. 5. R. M, 9 6. 2. 

Also, in all cases where a special time is limited in any rule^ 
before which time an affidavit is required to be filed, uo affidavit 
.iUed aCter that time shall be made use of in court or before the 
master, unless it shall appear to the satisfaction of the court that 
the filing of such affidavit, within the time limited, was prevented 
by inevitable accident R^ M, 36 G. 3. 
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Sect. 1 • 
Thd S^fcTtnc£» 

Where there is a cause in court,"] Whirb the matter intended 
to be submitted to arbitration is also the subject of an action pend- 
ing in this court ; if the defendant have been hoMen to bail, it is 
usual to wait until the cause shall be called on at nMs priust and 
then talce a verdict for the damages stated in the declaration, sub* 
ject to the award of the person to whom the cause is to be referred ; 
othenvise the reference to arbitration would be a dischaige of the 
bail. 2 Sound. 72. b. Vol. 1. p. 269. But if the defendant have 
not been holden to bail, then the cause maybe referred, at anytime 
before trial, by rule of court ; or, when the cause is called on, by 
order of nisi prius, with or without a verdict being taken, at the 
parties shall judge proper. Where an attorney agreed to refer a 
cause at nisipriuSf without the consent or knowledge of his dient, 
the court refused to set aside the rule of reference on that account, 
even although the application for that purpose was made previously 
to any proceedings being had before the arbitrator. 9 Taunts 486. 

If the cause be referred at nisi prius, the junior counsel for both 
parties fix upon the artntrator, indorse their briefs accordingly, and 
hand them in to the clerk of nisi prius or associate, in order that 
be may draw up the order of nisi prius from them. But if the 
cause is to be referred before trial, then let each party get a motion 
paper to that ^ect signed by counsel; take them to the derk of 
the rules, and draw up the rule. Or, by the attomies on both sides 
signing a consent, they may thereupon obtain a judge's order to 
the same eflfect After obtaming the rule or order, you proceed as 
is directed in the next section. 

It may be necessary to mention in this place, that the arbitrator 
cannot (as far as relates to the action referred) award the payment 
of a greater sum than is laid aa damages in the dedaration ; nor will 
the court, after a verdict taken as above mentioned, allow the de- 
claration to be amended, so aa to enlarge these damages, even upon 
affidavit that a greater debt can be proved before the arbitrator. 
1 if. 4f £ 675. 

o2 
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.» « 

. > 9^A«rs Viert it no eaute m court.] Matters in difierence %e- 
|w«eii parUeit wbich are not the subject of any action pending at 
the time» may be referred to arbitration in any of tlie three foUoir- 
iog ways: — 1st, By mutual bonds or other deed or written agree- 
nenft of submission, merely; 2dly, By such bonds, deed or agree* 
nent, containing also the parties* assent that such submisson shall 
^ made a rule of court; 9,^ 10 IT. 3. c^ 15. $ 1 ; and, Sdly« By 
parol agreement ; in which case; however, the submission cannot 
be made a rule of court, eren although the parties consent to it. 
7 T.R.I. 

The submission should be executed by the parties themselTefl^ 

#ad not by their attoniies, unless by virtue of a power of attorney. 

J^d where a person signed a submission as attorney for another, 

without a power expressly authorizing him to do so, and the arfai- 

tntor awarded that the attorney should pay a sum of money, the 

court held that the attorney should perform the awaril, and that his 

. fvincipal waa not bound by the submission. I L, Batfm. 246, 

• l^SkUk*. 70. Also, where two persons bound themselves joimi(y 

4Bd severally to perform an award, and the aijbitrator awarded a 

•«ra to be paid by each, the court held that both were jointly liable 

•«fiir eieh.of the; sums so awarded. 7 T. H, 352. tee iametr 55. 

The submissioni-in order that it may be made a rule. of court 
. tmierttai* 9 4r 1^ 1^« S. c. 15. $ 1, must be of some controversy or 
lait, ^. for which there is:no other.remedy butby personal action or 
'«iitin equity.'* Tberefore,>the court have refused to make a sub- 
:nission a rule of CQurt, where, .part of the matter agreed to be re- 
. ferccd {namely, an assault) had be^n made the .subject- of an indict- 
n meat. 8 T, it. 520. bu^teel Taunt, 4^2. .3p, where « debt sub- 
. emitted. anose out. of an Illegal tinansaciion, -tjbe pourt of Common 
. Pleas. set aside that p^rtof .the aw^rd which directed payDaent of.it. 
. 2rjr..4f P. 371. Also, it has • been. Jbi9ld?n that the right of red 
property cannot pass by'mere;iward ; I Bo* Abr, 242. 1 I^Rayrfi, 
115;.butJt is clear that a, conveyance „or. release of land maybe 
^4nrarded. %BU Com* 16. The subraiswvn «ho.uld distinctly specify 
!:the- matter of eontrover^. submitted;. or, Jf stated generally, it 
-should be " of all .matters in, difference between the parties." 
.^Where an -action is pending, it npay.be, V. of all matters in dispute in 

• >the oaus^ between' the parties,** or *\6f all matters in dispute between 
the pannestiniihfr cause;** S 7.22.6^6; th^ former confining the 

^ gnbmissaon to* the -matter of the suit then pending ; 2 T. R, 644; 

• :the''lalterextendi9g.it'jtQ,all pAtterSiin difference; ^and the costs 
being to abide the event, makes no difiec^ce., Jd, ^iS. It has.been 
hoiden that a reference of ** all matter^ jq, d^rence .between the 

"parlies^** does not preclude onctof the parties from afterwards suing 
i-lbc a cause of action mubsisting at the time;, of! the reference^ if such 
- «iaUer w*ere jnot Uid before the arbitrator ; 4 T. H* 1 46 ; but in a 
( Hite- case, where. the-;r€^erencer w^s ". of all actions and causes of 

• aMieh MietweeaAbeipirties,** and after the .award made, \he party 
thereby ordered to pay a sum of money, wished to deduct from il; a 
sum ixe- to him by the opposite party, and which had not be^n 



the consideratMn- of the aibitntors, the court held that he 
cvuld not d» ao $ for the rule of reference was large enough tif in* 
clMdle* thai* truuaetion, and it should have been discussed before 
tbe artitratoW 15 Easi, 213. and see I Sir, 646. A submission 
tm arbitration by an executor or administrator, is not of itself aa 
admission of assets; 5 T. J2. 6; but it irapliedly includes in if'a 
sifbaaission of the question whetlier the executor have assets; an4- 
if 'the arbitrator awavd that he shall pay a sum of money, this if 
▼irtually an avard that be has assets to that amount, and he mast 
pay it. 7 7. 22. 453. 

T%e cUnse of consent in the submission, that jt shall be made a 
mle -of court, may be to this efifect : That the parties do thereby 
** ccmsent and agree that this their submission to the arbitration w 
aanpirage aboTe- mentioned, shall be made a rule of his Majesty^ 
eourt of King's Bench at Westminster, pursuant to the statute in 
sncfa case made and proridecL" Where this clause mentioned only 
'* the court," without stating which, the court of Common Fleas 
alknred the submission to be^nade a rule of that court 2 B»^ P< 
444. And where the consent waSf that the *' award" (instead of the 
** Sttbmission") should be made a rule of court, the court held the 
mistake to be immaterial. 3 East, 60^. see. 2 Sir. 1178. contra. 
Also, where tbe clause was conditional, thus : *' And i^the obligor 
shall consent tliat this submission be made a rule, of court, that 
then," &c ; the court held it to be sufficient. 1 X. Rat/m* 674, 
1 Saik, 72. 

Afler entering into the submission, and consenting that it shall 
be made a rule df court, either party may revoke his submission by 
deed, at any time before the making of the award, and before the sul>- 
misflion has actually been made a rule of court ; and he is not after* 
wards liable to an attachment for a nonperformance of the award, 
particularly if the arbitrator have notice of the revocation before 
the award is made. 7 East, 608. 5 Taunt, 452. The bond of sub. 
mission, however, becomes forfeited by such revocation, and the 
4>bligee may immediately sue upon it. 

A parol submission, we have seen, cannot be made a rule of 
i;ourL Ante, p. 11. 7 T.R. 1. 



Sect. 2. 
The Award, j-c. 



Proceedings upon tlie riference.'] It is usual to have those per- 
lOBS sworn, who are intended to give evidence before the arbitrator. 
For this purpose, if the cause be referred at nisi prius, and the 
witnesses be in court, let each aUomey set down the names of his 
witnesses, together with the name gf the cause^ upon a piece tf 
jNipor, oai gim U to the crier tf the court, who will thereupon 
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tmmr ike witneuet; pay the erier ^t> fw each wiinesi. /«> 
other eaeee make the like memorandumt stating also whether the 
persons to be tworn are parlies in the cause or only witnesses g 
take it to the judge's chambers, or to the court at Westminster^ 
and the Judge's clerk will have the witnesses sworn, and give yarn 
a memorandum to that effect, signed by the judge; pay Ss.Jor 
each witness. If the witnesses or parties, however, be not swoniy. 
yet if no objection on that account be made before the arbitratorr 
the court will not set aside the award. 1 B.4i;P.9l» 

The next step is, to obtain an appointment from the arbitrator. 
If the cause have been referred at nisi priuSt get the order of nisi 
priusfrom the associate, if the cause were tried at the assizes j or 
from the clerk of nisi prius, if it ware tried in London or Mid" 
dtesex. Then get an appointment m writing Jrom the arbttrtUor, 
as to the time and place the parties and their witnesses are to 
attend b^ore him; and make a copy of the order ((f nisi pHus 
and appointment, and serve it on the opposite attorney f it is- 
usual, also, at tlie same time to iif/hrm him (f you purpose 
attending by counsd. If the cause were referred by rule of couzt, 
draw up the rule with the derk of the rules, as already mentioned; 
get an appointment Jrom the arbitrator; and serve a copy of the 
rule and appovnhnent, as above directed* In all other cases, a 
notice of the time and place appointed by the arbitrator will be 
sufficient Care must be talcen that it be ordered by the rule that 
all proceedings in the cause be stayed ; otherwise the reference will 
be no stay of proceedings. 2 X. Raym, 789. 

Each party is next to furnish the arbitrator with a state of his 
case, and a list of the witnesses he intends to produce^ If briefit 
have been made out, and the arbitrator be a gentleman of the pro- 
fession, this is usually done by delivering to him one of the briefs 
on each side. 

At the time appointed, the arbitrator hears the parties, or their 
counsel or attomies, and hears the evidence, in the same order as 
at a trial at nisi prius. He then proceeds to make his award. 

AwardJ] The award is engrossed on S5s. stamped paper» and 
agned by the arbitrator in the presence of a witness. If it contain, 
however, SO common law sheets or upwards (of 72 words each), it 
requires an additional stamp of 25s. for every 15 sheets above the 
first fifteen. 55 G. 3. c. 184. see 6 Taunt. 171. It is usual to make 
out the award on stamped paper for the party in whose favour it is 
made, and to give copies merely, upon unstamped paper, to the 
others ; unless the latter require originals signed and stamped as 
above mentioned. Where a cause was referred to three arbitrators, 
with a power to them or any two of them to make an award^ an 
award made by two of them was holden good, it appearing that the 
third had notice of the meetings, &c. Willes, 215. When the 
award is made, the arbitrator gives notice to the attomies of the 
parties that it is ready, and that each of them may have his part on 
the day therein specified, on payment of the expenses. After the 
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aifeard is deU^ered, 8 £ast, 54, or after notice given by the arbitrator 
oT its being ready for delivery, 6 East^ 309, no mistiikein ii in^ 
caliilation of figures, or in the sum awarded, can be corrected, ' ' * 

7%mefir making it enlarged,] If it be necessary that thetiif*^ 

limited for making the award should be enlarged, the artitratbtmay 

enlarge it as a matter of course, if a power be given Intff fdf'that 

purpose in the submission or order ; but notice shbuld be git^A fi> 

^e parties of his having done so. 1 Marshal Rep. 66. The'xrio^ 

of enlaxiging the time in this case, however, depends entire!^' o6thfe 

terms of the submission or order. See I M.^ S, I. l5'JE\i5^,' 97. 

1 Tauni. 509. 4 Id, 658. But if no such power be given, the 

ponsent of the parties on both sides must be obtained, befdire ilie^ 

time can be enlarged. If the cause were referred at nisi jmuie oi^ 

hj a judge's order, or if the submission contain a clatise of assent 

ihat it be made a rule of court, the time is enlarged thus : Move t6 

make the order or submission, a rule of court ; draw up the ¥ide 

foith the clerk qfthe ruleSf and serve a copy of it on the opposite 

attorney ; get motion papers {to enlarge the time for making the 

award J sighed by the counsel qfeachjtarty, and take them to the 

^erk qfthe rules, who will thereupon draw up the rule ; then gt^ 

another appointment on the rule from the arbitrator, and serve a 

copy qf this rule and apjiointment on the opjwsite attorney'. 

Where the cause is referred under a rule of court, get ihe motion 

papers signed by counsel, draw up the rule, and serve a copy of 

the rule and appointment, as above directed. In all other cas^s, a 

consent in writing by the parties will be sufficient. Sipe 5 JSast, 

189. 

Umpire."] Where a matter is referred to two or more arbitrators^ 
it is usual to provide in the submission that if the arbitrators shall 
not agree upon their award before a time therein specified, an umpire 
shall be appointed, by whose award the parties shall abide. Tiiis 
umpire is either named in the submission, (which is much the pre- 
ferable mode) or the arbitrators are therein given a power to appoint 
one generally; In the latter case, the arbitrators may appoint the 
umpire at any time l)efore or after the time limited foi: them to 
make their award, provided it be before the time limited for the um- 
pire to make his umpirage ; 15 East, 556. S M. ^ S.*559 ;' and 
they may do so, even before they have themselves entered upon ah 
examination of the matter referred to them. 2 L, Raym. 644. 
but see 1 L. Raym. 222, 1 Salk. 70. Where the umpire was 
cliosen by lot, the court hdd that the award was not bad on thai 
account 16 East, 51. 

Although the office of arbitrator is determined by the appoint- 
ment of the umpire, 1 L. Raym, 222, 1 Salk. 70. and see 1 XI 
Raym. 671, 1 Salk, 71. 2 Saund, 133. a., yet if the arbitrators 
appoint an umpire who refuses to act, they may afterwards appoint 
another; see 11 East, 367 ; or if they join with the umpire in'his 
umpirage, it is only surplusage, and will not vitiate the instrument. 
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4 Taunt, 2S2l 1 IT.^. 463^ anil^W gineraUif 3 iSbimif. ISd. 
(fi.7.) 

Coi^i.] Where there is no c^use in court, the award as to epsto 
depends oitirely upon the terms of the submission ; if the sttbr 
mission ^ve the arbitrator no authority as to costs, he cannot 
award them. See WiUes, 64ci But where authority is given to 
him upon that subject, he may order either party to pay the costs, 
or each to pay a moiety, unless the submission require that the 
costs abide Uie event; or if the award be silent as to costs, each 
party must pay his own costs, and the costs of the reference 
equally. 

"^^ere there is a cause in court, the award, as to the costs of the 
referencet depends upon the terms of the rule or drder under 
which the cause is referred, in the same manner as where there is no 
cause in court, as above mentioned ; and if the rule or order give 
the arbitrator no authority as to costs, he cannot award them. 
Willes, 64. 7 Taunt, 2\S.seel Taunt, 1 65. But if by the rule or 
order of reference, the costs (generally) are to abide the event, this 
includes the costs of the reference as well as the costs of the caus^ 
according to the practice of this court ; 9 East, 4S6 ; althoogh the 
rule is otherwise in the court of Common ^eas. 1 ^. j* P* 34. 
see 1 H, B, L, 223. WUles, 64. Where the arbitrator awarded 
the costs of the reference, but did not specify the sum, the court of 
Common Pleas also held that it might be ascertained by the pro- 
thonotary; 4 Taunt, 658 ; and in other cases, where the sum was 
specified, that court held that it was examinable by the officer of the 
court, who might reduce it if he thought it exorbitant. 5 Tauni, 
S42. 3 Id, 461. If each party be ordered to pay a moiety of the 
costs of the reference, one of them may pay the entire sum, in order 
to get the award from the arbitrator ; and he may afterwards have 
the same remedy against the other if be refuse to repay hismoietyj 
as he would have for the nonperformance of any other part of the 
awardfJ 1 B. ^ P. 93. 

But as to the costs of the action^ the arbitrator may order either 
party to pay them, without any express authority being given to 
him upon that subject by the rule or order of reference. 2 T. R', 
644. If by such rule or order, however, the costs are to abide the 
event, the arbitrator cannot exercise any discretion in the awarding 
of them ; but the party, who would have been entitled to costs if 
the action had proceeded, shall be entitled to them under the 
award; and to the same amount, and imder the same circum- 
stances ; and therefore if the defendant, from the amount of the 
damages awarded, would have been entitled to enter a suggestion 
on the roll, under the c6urts of conscience acts, if a verdict for the 
same araouilt had been ^iven, he shall he entitled to costs under 
the award; or where a plaintiflf in trespass would be entitled only 
to as much costs as damages, he shall have no more under the 
award. 3 T. JR. 138, 139. See upon thit iubjeet generatli^^ 
Bullock, 417—432. 



' Lartfyr^t»<iie'tasation'ofthe costs awarded: If theatbitnator 
liarve not awarded a>grofltf sutn for costs, but costs generally, with 
or wilboufc any express' direction as to thdr being taxed by the 
nuter,r^>«io«e lo fiwkB the order or submiaion a rule of court ; 
dmm uprthe ttUe wkh tite clerk of the ruleSy and get cm appoint' 
mtgnt at tke foot^ itJ¥om the master; serve a copy of the ruli 
mtd appoinimfnt on the opposite attomeus and at the time ap- 
pointSed attend befbre the mooter, who will tax the coUs and mark 
ihenion the rule. 

Arbitrator's auihoritif, how determined.'] The arbitrator, as 
soon as he has made his award, iajwictus offlcio, and cannot after* 
wards alter it in any material part Ante^p, 287. So, if be do not 
mnke his award within the time limited by the rule, order, or sub- 
mission, or within the enlarged time (if the time have been en- 
larged), any award made by htm afterwards will be void. So, by the 
appointAient of an umpire, ante, p* 287» or by an express revocation 
df the submission, mUet p. 285, or by an implied revocation of 
ii; (as by the marriage of a feme sole, party, 5 East, 266, or the 
death of a party, 1 Marshall Rep.. 366, after the submission, and 
before the awavd mad^) the authority of the arbUrtftqr is deter* 
aikined. 



SzcT. 3. 
Setting aside the Award, 

In what cases.] It may be necessary to premise that the court 
will not enter into an examination of the merits, upon an applica- 
tion to set aside an award, 2. Bur. 701. 1 Str. 301, unless it appear 
manifestly from the merits that the arbitrators have acted disho- 
nestly or corruptly ; 1 Sound. 327. d. ; for the parties having 
chosen to substitute the decision of an arbitrator for that of a judge 
and jury, must abide by his determination in matters of law as well 
as of fact. But, with this exception, every ground for relief against 
an award, in a court of equity, is equally available in a court of 
common law. 3 Bur. 1 259. The following are the most usual 
defects, for which an award may be set aside. 

If the award do not pursue the submission in every material 
point, the court will set it aside. 1 Str. 116. As where an arbi-. 
trator awarded payment of a defct, which, did not accrue until after 
the parties had entered into the submission, the court set aside the 
award; 8 T. R. 571 ; but the court will not presume that fact; it 
must be proved. Id, So, where several matters are submitted, and 
the arbitrator omits to decide on one or more of them ; 7 Ea-% 80. 
Willes, 268. but see 1 Taunt, 5^9; or where all matters in dif- 
ference are submitted, and the arbitrator omits to decide as to some 
one matter which has been pointed out to him ; 16 East, 58 ; the 

o5 
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court will let ancle the award. But no other mat'ters in difiemce 
than thoae decided on, will be intended by the court, unless they have 
been made known to the arbitrator before he made bis award. & 
Sattf 445. see IS JSati, 21 S. Also, if the arbitrator decide upon 
more matters than were submitted to him, the award will be bad ^ 
at if, by the terms of the submission, he have to determine the 
boundaries of certain lands, and he enter into the question of titler 
and decide upon it ; or the like. See 3 Taunt. 378. But where, 
upon a submission of all matters in difference^ by partners, the ar* 
bitrator awarded that the partnership should be dissolved, it was 
holden good. 1 W. BL 475. So, where a debtor pud his creditor 
a sum of money, and the creditor commenced an action against him 
upon a further claim, and they submitted ell matters in difiference 
to arbitration ; the court held that the arbitrator in his award might 
order the plaintiff to repay a part of the sum which the defendant 
had paid him, it appearing to have been paid in a mistake. 2 T. R. 
645. And where the question submitted was, whether A. or B, 
had the right to the tithes of certain lands, an award of undivided 
moieties to both was holden good. 3 Taunt. 436* If an award, 
however, be made in favour of a person who is a stranger to the 
submission, it will be bad,' unless it be for the advantage of one who 
is a party to it ; I L. Raym. 123. Cro. El. 4. 5 Co. 78. Cr<u EL 
758. 1 SaOk. 74. II Eait, 188. 8 East, 445. and see 1 Jto. Abr. 
249.;)/. 15; and the same, of course, if made against a stranger. 
So, 'i the award be not made and delivered) or be ready ibr deli- 
very, by the time limited in the submission, and according to the 
terms of it, or within the enlarged time (if the arbitrator had au- 
thority to enlarge it), any award made afterwards will be bad. See 
1 X. Raxfnu 1 15. 247, 1 SaUc. 69, 3 Salk. 45. 4 East» 584.6 East, 
310. ante,;). 289. 

If there be any uncertainty in a material part of the award, at 
least if it do not contain certainty to a common intent, 1 Bur. 274, 
it is bad. See 2 Str, 1024. But when an award ordered that the 
defendant should do one or other of two things, in the alternative, 
it was holden that the award was good, if either of the things were 
cap^le of being performed. 1 Taunt. 549. So, where a sum of 
money was ordered to be paid within a certain time from the date 
of the award, and the award bore no date, it was holden to be suf- 
ficiently certain. 1 Salk. 76, 2 L, Raym. 1076. So, where a bond 
was ordered to be delivered up to be cancelled, within a certain 
time irom the date of the said bond, without stating the date, it 
was conudered sufficient. 2 L. Raym. 1141. So, in the common 
cases of costs, where their amount is not ascertained by the award, 
still this circumstance does not render the award bad for uncer- 
tainty ; the maxim in these and the like cases being, ** Id certum 
est quod certum reddi jJOtest" 

The award must be a final settlement of the matters referred ; 
otherwise it will be bad. See 2 Sir. 1024. Therefore where the 
defendant was ordered to pay the plaintiff a^ sum of money, unless 
within 21 days (which would be after the time limited for making 
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the award) he should exonerate himself by affidavit from certain 
payments, &c.| in which case he was to pay a less sum ; the award 
was bolden bad. 7 T. R, 73. So, where the award was that the 
defendant should beg the plaintiiTs pardon, in such manner and 
place as the plaintiff should appoint, it was holden bad ; for the 
manner and place, which were the most material circumstances, 
were yet to be determined. 1 Salk, 71. But where the parties 
bound themselves to abide by the opinion of counsel on the con- 
struction of a statute, and the counsel gave his opinion in favour 
of one of the parties ; it was holden that this opinion was final and 
conclusive, notwithstanding it also recommended that the printed 
Statute should be compared with the parliament roll, before the 
matter should be settled. 1 M, ^ S. 105. So an award that one 
of the parties should pay a sum of money to the other, on a future 
day, in full of all demands, is sufficiently final ; 2 X. Baym. 961.' 
1 Lev. 188 ; and an award that one should give the other his 
promissoiy note for a certain sum, is good, being the same as 
awarding payment at a future day. 2 Str. 1082. So, where the 
award was, that an action pending between the parties should be 
discontinued, and that each should pay his own costs, it was consi- 
dered sufficiently final, being in .effect an award oi b, stet processus, 
9 Eastt 497. 

If one part of an award be inconsistent with another, it will be 
bad. As, where the arbitrator awarded that A, should pay B, 1002. 
arid both should give general releases ; and that at a subsequent 
time B, should pay A. 201. : the award was holden bad. Jfilles, 
66. see 4 Taunt. 632. So, if the award be inefiectiv.e, as if upon a 
submission for a partition between tenants in common, the arbitrator 
award their several portions, but omit to order deeds of conveyance 
to be executed, so as to vest the several allotments in their respective 
owners ; the award is bad. WtUeSf 248. * Also, if the arbitrator 
award any of the parties to do an act which is illegal, the award is 
bad. See 5 Taunt. 454. 

Where the award was written on a wrong stamp, the court re* 
fused to set it aside upon that account ; although such a circum- 
stance would be a good answer to any application made to enforce 
it. 7 r. B. 95. If there have been any irregularity in the pro- 
ceedings, however, — as if no notice of the meeting were given to 
the party against whom the award was made, or the like, — the court 
win set aside the award. 1 Salk. 7 1 . 

If the arbitrator have been guilty of any gross misconduct in the 
course of the proceedings, the court will set aside the award. See 
2 Bur. 701. I Saik. 71. 8 East, 344. 9 and 10 W- 3. c. 15. § S. 
Where an arbitrator refused to receive evidence, the court set aside 
the award. See 2 X. Baym. 857. 1 Salk. 73. But where the 
arbitrator, after closing the examination, refused to call another 
meeting, and made his award ; the court refused to set aside the 
award, although the defendant's attorney swore that he was in pos- 
session of evidence which would have repelled that upon which the 
award was founded. 1 Marshal, 404* So, where the umpire ren 
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ceived t&e evidence frgm the arbitrators, without examining i&e 
witnesses the court hjeld l!bat .the award was not bad on tbat' sc-. 
coun^ if the umpire had not been requested to examine them. 4 
T' S, 589. So wbere one of the defendant's witnesses was 
examined by the arbitrator, after the eyidence on both sides was 
dosed, and the plaintifTs attorney gone ; although upon this second 
examination he gave a different evidence from what he had given 
before^ and the arbitrator's decision was influenced by it ; yet the 
court held that this circumstance would not afiect tbe award, unless 
U were brought about by the management of the defendant's attor- 
ney. Ij9. f p. 175. If the arbitrator make a mistake in point 
of law, and it do not appear upon the face of the awards the court 
will not set aside the award upon a qiere suggestion of the mistake, 
or upon affidavits of the facts ; 13 East, 357. 1 Taunt* 48 ; but if 
tlie mistake appear upon the face of the award, or even upon the 
face of another paper delivered wiih it (3 Sastf 18), the award 
will be set aside. 

If an award be good in part, the performance of tliat part which 
is good maybe enforced, provided it be perfectly distinct from, and 
independent of, that part which is bad. Willes, 64. 253. 2 WUu 
893. 8£a«t, 445. IS. 

How^ Where no action is pending, and where the submission 
does not contain a clause of assent that it shall be made a rule of 
court, the award cannot be set aside by any application to this 
court ; but if the party grieved cannot avail himself of the defects 
in it by pleading, where an action is brought against him upon the 
bond, &c. his only remedy is by application to a court of equity. 
But where an action is pending, or where the submission contains 
the clause above mentioned, the award may be set aside upon appli- 
cation to the courtr 

Where the submission contains the clause of assent above men- 
tioned, this, application must be made before the last day of the 
term next after the award is made ; 9 4r 10 ^-3. c. 15. § 2; even 
an application that the award be referred back to the same arbi- 
trator to reconsider it, on the ground that he had not sufficient ma- 
terials before him when he made it, must be made within that time. 
^ T. i{. 781. Also, it cannot be made on the last day of term; 
Cowp. 23 ; nor will the court, after the time above mentioned, en- 
tertain a motion to set aside an award, for any defect whatever, 
7 T, R, 73, even although such defect appear upon the face of the 
award. 1 East, 276. This statute, however, does not extend to 
awards, where the reference has been by order of nisi prius, 8 East, 
466. 2 tiur, 701, nor to other cases where an action is pending; 
6 Taunt. Ill; yet the court will not in such cases entertain the 
motion after any considerable lapse of time; 6 Tatmt. Ill ; and 
if a verdict have been taken, the application must of course be made 
before the expiration of the rule for judgment, S B, ^ P, 244, in 
Che same manner as the motion in arrest of judgment or fbr a new 
trial. 
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First move to make the order or submission a ntle of court: 
and then, within the time above mentioned, get counsel to move 
^for a rule to shew cause why the award shotUd not be set aside, 
upon an affidavit of the facts necessary to sustain the olQeetiom 
intended to be made ; but if it be intended to object to the award, 
xnerely for defects appearing upon the face of it, an affidavit will 
be unnecessary. As to the title of the affidavits in this case, see 
ante, p. 280. It may be necessary to observe that cause cannot 
b^ £hewn against this rule on the last day of the term, but the rule 
must be made peremptory for the following term. R. 3f. 36 G, S. 
r. 4. 



Sect. 4. 
Enforcing Performance of the Award, 

Where there is no cause in courlJ] Wherk there is no cause in 
court, we have seen that the submission to arbitration is by bond, 
deed or other written instrument, containing a clause ^of consent 
that the submission should be made a rule of court ; or by bond, 
dfeed, or other written instrument, not containing such clause of 
Assent ; or by parol. 

In the two latter cases, in which the submission cannot be made 
fl rule of court, the only means of enforcing a performance of the 
award is by action. If the submission be by bond, the prevailing 
party may have an action of debt on the bond ; if by other deed, 
he may have covenant; if by instrument not under seal, or by 
parol, he may have assumpsit on the submission ; or in any of these 
cases, if the award be for a sum of money merely, he may have debt 
on the award. See 2 Saund. 62. b. 2 L, Raym. 1040. PeiUke, 
227. 1 Esp, 194. 377. S T. R.57\. 15 East, 209. 100. Debt 
on an award, however, will not lie against an executor or admi- 
nistrator, where the submission was by the testator or intestate. 
But in order to take advantage of this, the defendant must demur 
to the declaration ; Cro. El. 557. 600. 2 Ro. Abr. 107. C. pi, 3 ; 
for if, instead o^ demui'ring, he plead this matter to the action, and 
a verdict be found against him, he cannot take advantage of it 
afterwards, either in arrest of judgment or by writ of error. 1 JET. 6, 
25 a. Plowd, 182 a. Vaugh. 97. Cro. Jac. 47. Teh. 55, 1 Sid, 
S33. It may be necessary to observe that no objection for matter 
extrinsic, not appearing upon the face of the award, can be pleaded 
in these actions, or be given in evidence under the general issue; 
1 Saund. 337 a, (n. 3). 8 East, 344; the party*s only remedy in 
such a case is by bill in equity. But if the award be bad on the 
hce of it, the defendant may set it out oti oyer, and demur. 

But where the submission contains the clause of assent above 
mentioned, the prevailing party has an option of enforcing a per« 
formance of the award, either by action as above directed, sec 
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Hardw. 106. 1 J9. ^ P. 81, or by attechment 9 ^10 W<, 3. 
c. 15. $ 1. Waies, 292 m. 1 Salk. 72. 1 X. Bayni, 674. In ordec^ 
to proceed l^ attaclunent, let an affidavit be made <ifthe due exe^ 
cution of the bond or other instrument i^ svbmissiofi, by the sub" 
scribing witness s see the form, Tidd, Forms, 229. § 3; annex 
the bond, ^c. to it, and give it to counsel, with a motion paper^ to 
move to make the submission a rule of court. This is a motion of 
course, and is absolute in the first instance. Draw up the rule 
with the clerk of the rules, and {if costs be awarded) get an eip- 
pointment on it from the master ; serve a copy of the rule and 
apjwintment on the ojyposite attorney ; and at the time appointed ^ 
attend b^ore the master, who uiill tax the costs, and mark thetn 
on the ride* 

When you have got the costs taxed, if the party who has to per- 
form the award do not do so within the time thereby limited, (if any 
be limited), make a copy of the nde and allocatur, and of the 
award, and let the person to whom the money or other thing is 
awarded, after examining the copies tinth the originals, serve the 
copies upon the otiier party personally (1 j9. j- P. 394. 5 Taunt* 
813), shewing him at the same time the originals s and let him^ 
then demand the money or other thing awarded^ If it be incon- 
venient for the party lumself to make the demand personally, he 
may depute his attorney or any other person to do it for him, by a 
letter of attorn^ ; a copy of which must be served with the copies 
of the rule and award, and the original shewn at the same time. 

If upon such demand, the opposite party do not pay the money, 
&c. in compliance with the award, then let an affidavit be made 
of the demand and refusal, (see thejbrm,. Tidd, Forms, 230. 
'^ 5. 231. § 6), and an affidavit of the due execution of the 
award {see the firm, Tidd, Forms, 229* § 4), and also of the 
execution qf the letter of attorney; and upon these affidavits, let 
counsel move fir a rule nisi fir an attachment fir the nonper» 
formance of the award. Draw up the rule with the clerk of the 
rules, and serve a cojn/ of it, at the same time shewing the originaL 
Make an cffidavit of the service, and give it with a brief to coun~ 
sel, to move to make the rule absolute. If made absolute, draw up 
the rule with the clerk of the rules, and take it to the crown office, 
to one of the clerks in court, who will thereupon make out the at" 
tachment; pay him ISs. 6d. Take it to the sheriff's office, and 
get a warrant on it ; give the warrant to your officer, who will 
thereupon arreit the party; pay him 1 guinea finr the caption. 

In shewing cause against the rule for the attachment, the other 
party may impeach the award for any defect appearing upon the 
face of it, although the time limited for applying to set aside the 
award may have elapsed ; 7 T. 22. 73; but not formatter extrinsic 

6 T, R. 161. But the court will in no case grant an attachment 
against a peer, 7 T. 12. 171, or member of the house of commons; 

7 J*. 12. 448 ; nor against an administrator or executor, where the 
submission was made by the intestate or testator, Willes, 315. 
Kor will the court grant an attachment, pending a rule for setting 
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aside the award; WHUs, 215 \ nor pending an action on the same 
a^rard ; nor will they allow the plaintiff to wuve the action, in order 
to apply for the attachment 1 J5. 4f ^« 81. The court, however, 
have granted an attachment, pending a foreign attachment in Lon- 
don upon the same award. 4 T. A. 313 n. 

^Wliere the award itself was lost, the court, upon affidavit of that 
fact, granted an attachment on a copy of it. 1 Str. 526, and see 
3 Taunt. ^5. 

"Where a party iiled a bill in equity to set aside an award, after 
entering into a rule of this court to abide by it, the court held it to 
be a contempt, and granted an attachment against him ; but they 
afterwards discharged him without fine, rather than set a small one 
for so high an o&nce. S Bur. 1256. 1 W, Bl. 311. and se^ 
i Saik. 73. 

Where there is a cause in court,] If no verdict have been taken, 
the mode of proceeding is by attachment or action, in the manner 
above mentioned. But if a verdict were taken, the plaintiff may 
proceed either by attachment or action, as above directed, or he may 
enter up judgment upon the verdict and sue out execution ; and 
the defendant (if the award be made in his favour) may proceed by 
attachment or action. 

In order to proceed to judgment on the ver£ct, enter a rule for 
judgment with the clerk of the rules, as in ordinary cases ; 4 Ea^, 
310; move to make the order of nisi prius a rule of court, and 
draw up the rule as b^ore directed j and the marshal or associate 
mnll thereujwn give you the nisi prius record. Enter thepostea on it 
for the amount of the sum awarded; 1 East, 401. I B-^P, 480. 
S Id. 244. 4 East, 310. S East, 139, 143, 144. 1 Taunt. 151 ; 
get it stamped with a lOs. stamp, and marked by the clerk of the 
posteas i then take it, together with the rule and award, and the 
papers in the cause, to the master, who will thereupon tax the 
costs and sign judgment. It is not necessai^ that the defendant 
in this case should be served with a copy of the award ; nor is it 
necessary to obtain leave of the court to sign judgment. 1 East, 
401. I B.^ P. 480. 3 Id. 244. Where the award was lost, the 
court, upon an affidavit stating that fact, and stating the substance 
of the award, allowed the plaintiff to sign his judgment. 3 Taunt* 45. 
After signing judgment, you may sue out execution, as in ordi- 
nary cases. If the award state any particular time at which the 
money is to be paid, execution should not be sued out, nor indeed 
In strictness, perhaps, should judgment be signed, before that time 
have elapsed. 4 Taunt. 319. 



PART III. 

▲TTACBMSXIT. 

In 9hai easetJ] Ir a person, upon being served with the process 
of the eourt, use contemptuous expressions of such process or of 
the court itself; the court, upon affidavit of the fact, will grant an 
attachment against him : 2 Hawk. c. 22. § S6 : if of the court, the 
rule is grant^ absolute in the first instance; if of the process, it is 
a rule nisi only. 2 Hawk. c.22. § 36. 1 Str. 185. 1 Salk, 84» 
S, T. 17 G. S. Soy,47. 6Mo(L4a. 2 Str, 1068. Say. 114. 

If the sheriff return a rescue, the court will grant an attachnieiit 
against the rescuers, absolute in the first instance; Say. 121. 4 Bur* 
21 29. 1 iSKr. 53 1. 2 Salk, 586 ; for, the sheriff's return in this case 
being in the nature of a conviction, and not traversable^ (the onlj 
remdty for the party, if he be not guilty, being by action against 
the sheriff for his false return, Hardw. 112), it would be useless 
to £rant a rule nisL See 2 Hawk. c. 22. $ 34. 

The court have a power of punishing attoraies and other officers 
CUf this court, by attachment, for misbehaviour in the exercise of 
their profession. Hius, if an attorney sue or defend an acticMi^ 
without authority, particularly if he do so from any improper mo* 
tive ; or if a person, who is not an attorney, sue or defend an action 
for another, with or without authority : the court will punish him 
\j attachment. 2 Hawk. c. 22. § 6 — 9. So» if a person put an 
attorney's name to process, without his authority, - the court will 
grant an attachment against him, and will also set aside the pn^ 
eeedings; 1 Bur. 20. tee 5 Bur. 2660. Fol. 1. />. 18; or if an 
attorney allow an unqualified person to act in his name, or shall in 
any manner act as agent for such person, the court, upon applica- 
tion and affidavit of the facts, may order the attorney to be struck 
off the roll, and may commit such unqualified person to the prison 
of the court, for any time not exceeding one year. 22 G. S. c* 46. 
§11. Vol. l.p.lS. Also, where an attorney and his articled clerk 
joined in the affidavit of execution of the articles, and the clerk 
swore to the service under them, and was consequently admitted 
an attorney ; but, it appearing aflerwards that the articles were 
merely collusive, the pretended clerk being in fact an apprentice to 
a hatter, and his affidavit of service under the articles fabe, the 
court ordered the clerk to be struck off the roll, and granted an at- 
tachment against the attorney for the collusion. 2 W, BL 991. 
If an attorney refuse to deliver up to his client, writings or money 
reedyed by him in the course of bis professional business, the court 
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ssiay piiAuti Uoi by attachment ; but they seldom grant an attach- 
ment in such a cas^ without first making a rule upon the attorney 
to delirer up the writings, 8cc^ and if that rule be not obeyed, thd 
attachment then issues for the contempt. 2 Hawk, c. 22. § 10. 
So, if an attorney be guilty of iraud or malpractice in his profession, 
tlie court will punish him by attachment. S6e Vol. Up, 27. 
SJffawk. c, 22. $ 10, 11. 

K the sheriff do not obey the rule to return the writ or bring in 
€he body, the court will grant an attachment against him, absolute 
in the first' iiistance. Vol, I. p, 96 — 99. So, in other cases, for 
not executing writs, or for executing them in an oppressive man- 
ner, or for not executing them effectually, &c. the court will punish 
the sheriff or his officers by attachment. 2 Sawk, c, 22. § 2>-5. 
#1?^ 2 Sir. 1089. Vol. 1. ;>. 262. So, where an attachment against 
tiie sheriff was directed to the coroner, and the latter was ruled to 
bring in the body, the court granted an attachment against him, ab> 
solute in the first instance, for not obeying the rule. 2 IV. BL 911. 
1218. The sberifi^ however, is not liable to an attachment, for not 
taking a bond in replevin ; but the defendant, if damnified, may 
h&Ve his remedy against him by action. 2 T. R. 617. antCt p. 64^ 
As to the cases, in which the court will punish the judges of infe^ 
rior courts, justices of peace, gaolers, &c. by attachment, see 
d Hawk, c. 22. § 25— S?. 1 IT. JBl, 432. 

If any person wilfully disobey the process of the court, he is 
punishable by attachment. Thus, if a witness, regularly served 
with a subpcena, do not attend at the trial, the court, upon an af&> 
ddvit stating a personal service of the stibpetna ticket a reasonable 
time before the trial, and payment or tender of his reasonable 
expenses to the witness, will grant an attachment against him. 
Vol, I, p. 152, 2 Hawk, c, 22. $ 34. 

For disobedience of any rule of court, or of any judge's order or 
order of niHprius made a rule of court, the party guilty of it is pu- 
nishable by attachment, if the rule' or a copy of it have been per- 
sonally served upon him. 2 Hawk. c. 22. § 37. see 2 W. BL 892. 
Thus, the nonperformance of an award, if made under a rule of 
court, or if the submission, order of nisi jniusi or judge's order, be 
made a rule of court, is punishable by attachment ArUet />. 293 — 295. 

Where a person is ordered by a rule >of court to pay costs, and 
a copy of the rule, with the master's allocatur thereon, is personally 
served on him, and a demand made of the costs by the person to 
whom they are payable according to the terms of the rule, or by 
some person deputed by him by letter of attorney {see aTUe, 
p. 218) ; if he do not pay the costs, when thus demanded, the court 
will grant an attachment against him, absolute in the first instance. 
R, r. 17 G, 3. see Cowp, 136. 3 T. R, 512. Where a plaintiffi 
however, obtains a rule to discontinue, upon payment of costs, he 
is not punishable by attachment if he do not pay them. 7 T. R. 6. 
So, if a defendant pay money into court, and do not afterwards 
pay the costs, no attachment will be granted against him for the 
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nonpayment of themi but the pUintiff in such a case should pro- 
ceed in the action. 2 Str, 122a iV. Beg. 259. tee arUe,p, 185. 
8o» if he obtain a rule or order to stay proceedings upon payment 
of debt and costs, he cannot be puni^ied by attachment, if he da 
not afterwards pay the debt and costs ; but the plaintiff should pro^ 
ceed in his action. Ante, p. 189. But, upon obtaining leave tc| 
compound a penal action, the rule must express that the defendant 
doth thereby undertake to pay the sum for which he has leave to 
compound the action; i2. J?. 33 6f. 3. r. 2 ; and if he do not afters 
wards pay it, the court upon application will award an attachment 
against him. 5 T. IL 257. 

If any person abuse the process of the court, he is punishable 
for it by attachment* As where execution was sued out without a 
judgment to warrant it; Hobart, 264. Fortesc 267; where a 
woman sued an appeal of the death of her husband, knowing at the 
same time that her husband was alive; 8 IT. 4, 7. 2 Hawk, c, 22. 
^39; where a latitcU was sued out, metely for the purpose of bring* 
mg a defendant within the jurisdiction of an inferior court, in order 
to sue him there; 2 Hawk. c. 22. $ 40; where the plainti£^ after 
bringing an action in one court, commenced an action in anotheri 
for the same debt, and against the same defendant; 14 IT. 7. 6, 6;. 
6 Co. 60. Sav. 14. 2 Hawk. c. 22. $ 41. and tee Id. § 42; or 
where a person sued out biulable process and thereupon arrested a 
witness, for the purpose of preventing him from giv'tag evidence 
before an arbitrator; 2 ^.^/. 1110; or the like. So if a person 
forge the process of the court, or alter or fill it up after it has been 
sealed ; or if he obtain judgment in ejectment, by an affidavit of 
service of the declaration on one who was procured to personate 
the tenant ; in these and the like cases the court will punish the 
person so offending, by attachment. 2 Hawk. c. 22. § 43. The 
court have also granted an attachment against a person for sending 
inflammatory papers to tlie jurors summoned upon a certain tria^ 
and for preventing some of them from attending by sending them 
notice that the trial was put off. 3 Sur, 1564. And in another 
case they granted an attachment against a man for threatening a 
prosecutor with danger of his life, because he had prosecuted another 
for some offence, i JFils. 75. 

As to contempts committed in the face of the court, there is of 
course no necessity for an attachment, that being merely a process 
to bring the defendant before the court ; but he may be instantly 
apprehended and imprisoned at the discretion of the judges, without 
any other proof or examination. See as to the punishment of 
jurors for misconduct, 2 Hawk. c. 22. § 14 — 24. 

It may be necessary to add, that the court will not grant an at- 
tachment against peers or members of parliament, for the nonper- 
formance of an award, nonpayment of costs, or the like; 7 T. !{• 
171.448; but for very gross contempts, such as rescous, disobe- 
dience of the king*s writs, or the like, they will. 2 Hawk, c. 22* 
§ 33, 1 J3ur. 634. Say. 50. 
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The attachmera,'] The application for an attachment must be* 
founded on an affidavit of the facts necessary to constitute the con- 
tempt ; (^see €is to the tiHe of affidavits, in cases of attachmeni 
generally t ante, p, 280) ; excepting in the case of a rescue, where 
the sheriff's return of the rescue is deemed sufficient. The court 
thereupon grant either a rule for the attachment absolute in the first 
instance, or a rule to shew cause why the attachment should not 
issue : for nonpayment of costs on the master's allocatur, or against 
the sheriff for not obeying the rule to return the writ or bring in 
the body, or for a contempt of the court in the execution of process 
of the court, the rule is absolute in the first instance ; R. T,17 G.Si 
in' all other cases, it is a rule nisi only. If a rule nisi merely, it 
cannot be moved for on the last day of term ; 3 Smithy 118; but if 
absolute in the first instance, it may. See Vol* 1. ;i. S7. 12 Easl,' 
591. 
• If the rule be granted, draw it up with the clerk of the rules g 
and (if a rule nisi J serve a copy of it personally on the defendant, 
at the same time shewing him the original rule ; or if it appear- 
from circumstances that the defendant keeps out of the way, for 
the purpose of avoiding a personal service of the rule, the court 
upon an affidavit of these circumstances, (and which are usually stated 
at the time the rule nisi is moved for) will order that leaving it 
for him at his last and most usual place of abode, shall be deemed 
^od service. MS, M, 1814. Thin make an affidavit of service, 
and give it with a brief to counsel, to move to make the rule ah- 
soltUe. If the rule be made absolute, draw it up with the clerh 
of the rules ; take the rule to one of the clerks in court, at the 
efown office, who will tfiereupon make out the eUtachment ; pay^ 
18s» 6d,; see the, form, Tidd, Forms, 111. $ 15.— ond of the in^ 
dorsement. Id, 112. § 15, e; although a judicial writ, it must be 
returnable on a general return day, and not on a day certain, whe* 
ther the action from which it originated were by original or by bill* 

1 Str, 624. Take the attachment to the sheriff's office, if it l» 
directed to hitn^ and obtain a warrant onitg give the warrant to 
your qfflcer, who will thereupon arrest the defendant ; jmy him/ 
one guinea for the caption. The sheriff is not entitled to poundage; 

2 East, 411. It may be necessary to mention that the defendant 
cannot be arrested on a Sunday; 1 T. R, 265, 266. but see Willes, 
459. 1 Atk, 55 ; nor can even the rule nisi be served on a Sunday* 
8 T, R, 86* 

If the sheriff or other officer to whom this writ is directed, do 
not return it when necessaiy, you may rule him to do so. If he 
return non est inventus, you may sue out an alias in the manner 
above directed ; and if he return non est inventus to the alias, then 
get a certificate to that effect from your clerk in court, and take it 
to a judge's chambers and obtain a warrant thereon, upon which 
the party may be arrested in any county. 

When the defendant is arrested upon this writ or warrant, he is 
brought into court or before a judge at chambers, and sworn to 
answer interrogatories ; he Ia then committed, unless^ with the leave 



of ibe court or judges be enter into a ncogtisiac^ with rai«tei 
lor bis appearaoce in court from day to day, to aosirer iateirogft*' 
toriet oonoermng sucb matteri as may be otjected against Imm 
Or the defendant may appear voluntarily, end be sworn and eater^ 
into the recognizance, as aboTe mentioned. Serve a notice on ^ke- 
opposite attorney that the defendant will appear in court, or heSam- 
ftjttd^ at chambers, on a certain day, in order to enter into a re* 
cogoizance, and be sworn to answer all such interrogatories as «faaA' 
he exhibited against him, stating the names and additions of tbe- 
bail, as in ordinary cases. This notice should be given 24 hcMKS' 
at least previously to the defendant's being brought up, if the baft 
reside in town ; or two days or more, if they reside elsewhere^ ao> 
cording to the distance, llien get a rule from the clerk of the ntlea 
on the crown side, to bring up the defendant, if he be in the custody 
of the marshal; but if in the custody of the sherifi^ it seems a writ 
of kabeai corpus will be necessaiy. Imp» C, B. 570. When 
brought up^ the bail justify, and the recognizance is taken, as in 
ordinary cases* It is endrdy discretionary with the court or judge 
whether they will lUlow the defendant to be bailed or not; and in 
very gross cases, or where the defenduitr appears evidently guiltyy 
they usually refuse it 2 Hawk. c. 22. § 1. 

Interrogatories, jfc.] Upon the defendant's being bailed or com- 
mitted, the court, upon application, will grabt a rule that unless- 
the prosecutor exhibit interrogatories against him in the Crown 
Office^ within four days, the defendant shall be discha^ed. Draw 
np the rule with the clerk ^the rules on the crown side, and sert» 
a copy if it on the prosecutor or his attorney i and if the interna 
gatories be not exhibited witbio the time limited by the rule^ tte 
defendant may move to be discharged out of custody, 'or (if he be 
out on bail) that his recognizance be discharged. The prosecutor, 
however, may exhibit his interrogatories at any time before iht 
motion is actually made. 2 Hawk* c, 22. $ 1. 

These interrogatories must be exhibited in all cases, excepting 
the case of an attachment for nonpayment of money, which is in 
the nature of a civil execution ; but in all other cases the interro- 
l^tories alone contain the charge against the defendant, the attach- 
ment being but process to bring him in to answer to the charge 
when exhibited. Therefore the d^endant cannot come in and con* 
fess the contempt, before the interrogatories are filed ; for mitil 
they are filed, there is no charge in court against him to which he 
can plead. 4 Pur. 2105, 1 W.B1.6S7. The case of an attach- 
ment for a rescue, indeed, depends upon different grounds; for 
there the shdrifTs return of the rescue is in itself a conviction, and 
not traversable. 4 Bur, 21 29^ I fT. JBl. 6^. Yet even in that 
ease, it is the invariable practice oi the court to put the defendant 
to answer interrogatories, unless the prosecutor consent to his con- 
fessing the contemptwithout them. 5 T. R* 362. 

Engross these interrogatories on stamped parchment, and get 
ihtni signed by counstls i2. ibf* 34 Gw S; see thefomh 10 Went* 
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404« 'F&e 4kem w^ the examiMrt who vnU make oui a copy on 

4cC. stan^)ed paper for the defendant* ff the defendant be in 

esustody of the matshalt get a rulejrom the clerk of the rtdes on 

thc^ 4:rown side to have him brought up btfore the examiner to be 

03e4Mwiunedg get an appointment on it from the examiner s and 

merve copies of the rule and appointment on the marshal and. an 

the defendant. If in custody of the sherijft the defendant^ Ithink, 

nnut be brought up by habeas corpus, Jffout on bail, however^ it 

.nr merely necessary to get an appointment j^om the examiner, 

tmd serve a notice of it upon the defendant or his attorney ; orif 

- the defendant desire tJte examination, he may get the appoint' 

vncnt, and attend to be examined at the time so appointed. The 

■ examiner thereupon examines the defendant upon the itUetTogOf^ 

tories ; and will afterwards make out copies of the examination 

-yhr- the parties upon 4d, stamped paper ; pay him lid. per theet, 

dncluding stamps. If the defendant, upon being brought up> re- 

-'fiise to answer to the interrogatories, he shall be recommitted; or 

> if out on bail, and he do not attend to be examined, his recog- 

^ nisance may be estreated, or the court may again attach him for ^s 

second contempt, and punish him at their discretion. 

• When he has been examined, the prose<;utor then moves that the 
examination, &c. be referred to the master ; which is a motion of 
course. Draw up the rule with the clerk of the rules on the 
erown side; get an appointment upon it from the master, and 
serve a copy of the rule and appointment on the opposite attorney. 
Let each attorney then attend before the master, together with 
their clerks in courts and counsel, if thought necessary, and the 
master will hear the statements and arguments on both sides. 
Jlfter which, when you learn that the master is ready, move the 
court Jot his reports a notice of which motion should be given to 
the d^endant, as he mtut attend personally in court at the time 
the master makes his report. It may be necessary to observe, that 
this motion cannot be made on the last day of term, without the 
permission of the court, or under very special circumstances. 1 W* 
£L S 1 1. If the defendant have cleared himself of his contempt in 
bis answer, the master will report accordingly, and the court will 
thereupon order him to be discharged out of custody, or, if he be 
out on bail, will order his recognizance to be discharged ; but he is 
still liable to an indictment for perjury, if his answer be false. 
6 Mod. 73. see 2 Hawk. c. 23. § 1. 3 JBur. 1257. But if sufficient 
be confessed by the answer to prove him guilty of the contempt, 
the master accordingly reports him in contempt ; and the court give 
judgment of fine, or imprisonment, or both, and sometimes of cor- 
poral punishment, Cro. Car. 146. 1 Wils. 22, at their discretion, 
in the same manner as upon a conviction for a misdemeanor at 
common law. The court, however, if they think lit, may waive the 
giving of judgment, and order the recognizance to be discharged; 
3 Bur. 1256, 1 W. BL 311 ; or the attorney-general may consent 
that the defendant continue at large, upon his recognizAice to ap- 
pear, under a rule of court, at some future time. 2 Bur, 797. If 
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judgment be not given during the same teim, the cause will be set 
down in the peremptoiy paper with those motions appointed to come 
on peremptorily in the ensuing term. JZ. IT. 34 G, 3. 

if the defendant clear himsdf of his contempt and be discharged* 

be is not in strictness entitled to costs ; yet if it clearly appear to 

the court that the prosecutor must hare known his complaint to be 

ill founded and vexatious, they will order him to pay costs to the 

. defendant. S Bur. 1329. 

As the buttness on the crown side of this court is conducted by 
the clerics in court, the attomies on either side have little to do in 

- the proceedings upon an attachment ; but each employs a clerk in 

- court, who conducts the proceedings for him. 

In the case of an attachment for the nonpayment of mon^ or 

■ nonperformance of an award, or the like^ the attachment being in 

the nature of a dvil execution, interrogatories are never filed, but 

- the party is detained in custody until he pays the money or perfoxms 
the award. Yet in cases where the rule for the attachment is ab- 
solute in the first instance, if the defendant wish to dispute the fac^ 

: of the contempt, he may rule his adversary to exhibit interrogatories 
fts above mentioned. 

As to the proceedings upon an attachment against the sheri^ 
$ei Vol. 1. p» 93. 
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It has been thought necessary to notice, in an appendix, the 

following rule of court and cases, which have been published or 

decided since this work went to press. 

See VoL\, p. 99, 103, No rule shall be drawn up for setting 
aside an attachment regularly obtained against a sheriff 
for not bringing in the body, or for staying proceedings re- 
gularly commenced on the assignment of any bail bond, 
unless the application for such rule »hall (if made on the 
part of the original defendant) be grounded upon an affi- 
davit of merits, or (if made on the part of the sheriff, or 
bail, or any officer of the sheriff) be grounded upon an 
affidavit, shewing that such application is really and truly 
made on the part of the sheriff, or bail, or officer of the 
sheriff, (as the case may be), at his or their own expense, 
and for his or their only indemnity, and without collusion 
with the original defendant R, M. 59 G. 3. 

FoZ. 1. p. 220. After judgment against a prisoner, and a habeas 
corpus sued out for the purpose of bringing him up, to be 
charged in execution, he sued out, and obtained an allow- 
ance of a writ of error; held that he could not, after that, 
be charged in execution, but should be remanded to his 
former custody. 1 Bam, ^ Aid 676. 

Vcl, 1. p, 287, 288. Upon a render, it is not necessary, in order 
to discharge the sheriff, that an affidavit of the service of 
the notice of render should be filed at the judge's cham* 
bers; or that a certificate of the render and commitment 
should be lodged with the master; or that an entry of the 
commiXiitur should be made in the marshal's book, kept in 
the office of the clerk of the judgments. R, v. The sheriff 
rf Middlesex, in the case of PhiUips v. Dare. MS, £.1819. 
The last is not necessary in any case ; the two former are 
. necessary, merely for the purpose of procuring an exonere- 
tur upon the bail-piece. 

Vol, 1. p. 290. Sunday is not reckoned oneof he four days a 
ca, sa, against the principal must lie in the ofiice, in order 
to charge the bail, even although it be not the last day of 
the foar. 1 Bom. ^ Aid. 528. 

VoL 2, p. 247. After judgment upon demurrer, (whether the 
demurrer have been argued, 1 Str, 426, or not, 6 Taunt, 
650), the court will not entertain a motion in arrest of 
judgment: because, if the demurrer were argued, the 
court have already declared their opinion upon the points 
of law which would form the subject of the objections in 
arrest of judgment; and if not argued, it has arisen from 
the laches of the party himself, who might have availed 
himself of any errors in the record, had he proceededt<> 
argument. 
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A. 

ABATEMENT, proceedings upon a plea in, 1. Plea, 1. Repli- 
cation, &c. 3. Judgment, &c. 3. Costs, 253. Subsequent 

proceedings, 4. 
Accedas ad curiam^ 66. 169. 
Acknowledgment of the marshal that a prisoner is in his custody, 

113. 
Action of ejectment, 42. Replevin, 63. Trespass for mesne 

profits, 59. See *« Ejectment^** •« Replevin,'* " Mesne proJUs,** 

respectively. 
Actions by and against attomies and officers of the court, 105. 

107. See " Attomies.** 
Actions by and against bankrupts and their assignees, 139, 140. 

See " Bankrupt" 
Actions by and ^^ainst baron and feme^ 147. See " Baron and 

Feme,** 
Actions against clergymen, execution in, 153. 
Actions by and against corporations, 98. 
Action against a devisee, 138. 
Actions by and against executors or administrators, 130, 131. See 

•« Executor.** 
Action against an heir on the bond of his ancestor, 135. See 

" Heir.** 
Actions against hundredors, 98. See ** Hundredors.** 
Actions by and against idiots and lunatics, 1 49. 
Actions by and against infants, 143. See ** Infant.** 
Actions against justices of peace, constables, &c. 150. See ** JuS" 

iices of Peace.** 
Actions against officers of excise or customs, &c., 150. See** Cus^ 



toms** 



»» 



Actions by paupers, 154. See " Pauper. 

Actions agunst peers and members of parliament, 92. See ** Mem" 

bers of Parliament " 
Actions against prisoners, 110. 114. See *' Prisoner,** 
Administrator. See " Executor,*' 
VOL. u. y 
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Addition of deponent in an affidayit, 280. 

Aifidayit, S79. Title^ 280. Deponent's addition, £8a Jurat, 281. 

Defects when aided, 281. Before whom to be sworn, 281 

When to be filed, 282. 
Affidavit of service of declaration in ejectment, 45. 
Affidavit to verify a dilatory plea» 2. 
Jlttocatur exigent, 160. 

Amendment, upon what terms granted, 330, 231. How applica- 
tion to be made, 2SCi At what time allowed, 231. 

1. AmendmefU, ^c. generaUy, 230. What amendable at 

common law, 231. Whaik amendable by statute^ 232. 
What aided at common law, 232. What aided by the 
statutes of jeofails, 233. 

2. Amendment, ^c, in particular cases, 233. Warrant of 

attorney, 233. Original writ, 234. Bill, 234. Process, 
234. Appeanyice, 235. Declaration, 235. 45. F^- 
^eutars pf demand, 238. Plea, 238^ Replication, ftc 
f 38. I^otice pf set 0% 239. JDlemurrer, 240. Writ 
of enquiry, 240. Issue, 240. Jury process* 241. Kisi 
prhts record, 241. Verdict, 242. Judgment, 243. 
gdrejkeias, 2^. Writ of error, &;c ^45. Bxecutiop, 
246. Rules of court, 246. 

Ancient demesne, plea of, 47, 

Appearaneef in replevin, 67. Upon spine facias, 89. Upon the 
exigi facias, 160. In actions against peers and members of 
parUaSrneotf 94. 

Appearance and plea by tenant in ejeetipent, 46. 58. The like^ by 
landlord, 49. 

Appearance, when amendable, 235. 

Appraisement and s^de pf gP9^% ^l» 

Arbitration, 283. 

1. The rtference, 9S$^ Where there 1^ a c^Qse ip cputj; ^. 

Where there is no ciiuse In court, 284. 

2. The award, ^c. 285. Proceediogs upon the re^erenoe, 

^85* Award, 286. Time fqr maldng it enUrge^i 9B7. 
Umpire, 287. Costs, 288. Arbitrators* authpdty, how 
determwed, fi89^ 

3. Setting aside the awardy 289. In what cases, 2$$^. How, 

292. 

4. Enforcing performance ^the avia$4f 293. Where thei(e 

is no eause in court, 293. Where there is a QUise in 

court, 295- 
Arrest of judgment, 247. In what cases, 247. Motion* &c. 247. 
Assignee. See **J8anknfpt" 
Assumpsit, costs in, 248. 
Attachment, 296. In what ca«es, %96-^$98. The ftttachxaent, 

299. Inteapgatorieih ^. 300— 302. 
Attachment for nonpayment of money or cpsts» &c.» procejedings 

upon It, 302. 
Attachment for nonperformance of an award, 294, 29i?. 302. 
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Attornies and officers of the court, actions by and against, 105. 107. 
\* Actions by atiomies and officer^ lOi^. Attachment df 

privilege, i06. Declaration, &c. J 07. 
2. Actions against attomies and <^c^Sf 1Q7* T^^iU, 108. 
Flea, &C. 109. 
Attornment of tenants after ejectment, 54. 
AvowTy in replevin, 70. 

B. 

Bui put in by a defendant when in custody, 111. 1 14. 129. 

Bail in error in ejectment, 53. 

Bail, upon an attachment, 299, 3Q0. 

Bail upon outlawry, 160^ 161. 

Bail pieces where amendable, 235. 

Bankrupts or thdr assignees, actions by and against, 139. 

1. Actions 6y bankrupts or their assignees^ 139. Frocesf, 

&c. 139. Declaration, &c. 139. Costs, 139, 14a 

2. Actions against bankrupts or their assignees, 140. Pro- 

cess, &c 14a Flea, &c J 40. Judgment, 14a ^fyj^ 

cution, 141. 
Bfuikrupt, how discharged out of custody, upon obtaining his cer- 
tificate, 141. 
Bankruptcy of parties* its efllect upon a suit, 265. 
Baron and feme, actions t^y and against, 147, 149.* 
Bill, in actions against members of parliament, 95. 
Bill, in actions against prisoners. 111. 1 15. 
Bill, in actions against attornies and officers, 108. 
Bill, where amendable, 235. 
Bill of Middlesex, where amendable, 235. 
Bill of particulars, 197. See " Particulars ofDemmdr 
Bill of particulars in ejectment, 48. ' 

C. 

Capias ad respondendum^ where amendable, 234. 

Capias ad respondendum in replevin, 68. " 

Capias ad satisfaciendum against a prisoner in custody of the 

sheriff, 117. 
Capias uXlagatum, general, 161, or special, 162. 
Capias in mthemanip 63. 69. 74. rrecept in nat^e pt it, €5» 
Case for torts, costs in, 25a 
Cassetttr biUa vel breve^ 209. 

Casual gector, judgment agunst, in gectment, 45. Slf, 58. 
Certiorari, upon nul tid record, pleaded, 41, How returned, 41. 
Change of venue, 175. How and in what cases changed by the 

defendant, 175. Into what counties, 177. Hew and in what 

cases brought back, 177. In what cases changed by the plun- 

tiff, 178. 

f2 
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Cnaim, continual, 42, 43. 

Claim of oonotance, 173. In what cases, 1 73. When to be made, 

173. How made, 174. 
Clergj'men, execution in actions agunst, 153. 

CommittUur piece, 1 13. 

Compounding penal actions, 200. In what cases, 200.' How, 200. 

Confession, judgment by, 5. The cognovit, 5. Judgment, how 
signed, 6. 

Confession of action in ejectment, 48. 

Confession of action, implied, 7. 

Consolidating actions, 180. In ordinary cases, 180. Inactions 
upon policies of insurance, 180. 

Constable. See ** JuMice of Peace " 

Continual claim, 42, 43. 

Consent, clause of, in a submission to arbitration, 284, 285. 

Conusance, claim of, 173. See ^^ Claim of Conusance ** 

Copies of written instruments, in what cases parties may be com- 
pelled to give them, 196. 

Corporations, actions by and against, 98. 

Costs, 247. Upon verdict for plaintiff, 248. Verdict for defendant, 
250. Nonsuit and nonpros, 251. 207.' 220. Judgtnent by 
default, 251. Demurrer, &c. 252. Where there are several 
issues, upon several counts, 252. or upon double pleading, 252. 
Upon plea in abatement, 253. Feigned issues, 253. In 
ejectment, '254. 51, 52. Replevin, 254. 73. Scire facias, 
254. 90. In actions by and against particular persons, 254. 
Upon inteijocutory proceedings, 255. Double and treble 
costs, 255. 

Costs in an action for mesne profits, 59. 

Costs in actions by the assignees of a bankrupt, 139. ^ 

Costs in actions by and against executors, 130, 131. 134. 216. 255. 

Costs in actions against hundredors, 101, 102, 103. 254. 

Costs in actions by and against infants, 144. 146. 255. 

Costs in actions against justices of peace, 15^. 255. 

Costs in actions against officers of excise and customs, &c. 152. 255. 

Costs in actions by paupers, 155. 255. 

Costs, upon plea in abatement, or to the jurisdiction, 253. 

Costs, upon judgment being arrested, 255. 

Costs, upon amendment, 231. 

Costs, upon discontinuing, 208. 

Costs, upon setting aside proceedings for irregularity, 202. 

Costs, upon, payment of money into court, ld3, 184. 255. 

Costs, upon motions, 268. 

Costs, after a new trial granted, 228, 229. 255. 

Costs, upon entering a noUe proseguit 220. 

Costs, upon judgment as in case of a nonsuit, 216. 255. 

Costs, upon reversing an outlawry, 166. '^55. 

Costs, for not proceeding to trial, 217. In what cases, 217. How 
obUined, 218. 
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Costs, upon putting off the trial, 212. . 

Costs, upon a scire Jieri enquiry, 135. 

Costs, upon an award, 288. Costs of the reference^ 288. Costs 

of the action referred, 288. How taxed, 289. 
Costs, security for, 1 92. See ** Security for Cotts,** 
Costs, upon staying proceedings, 186 — 192. 
Costs, after a venire de novo, 229« 
Covenant, costs in, 248. 
Countermand of notice of enquiry, 25. 
Customs and excise, actions against officers of, 150. Limitation 

of action, 150. Notice of action, 150. Declaration, 151. 

Plea, &c. 151. Costs, iS^. 

D. 

Damages, in ejectment, 51* .In action for mesne profits, 59. In 

replevin, 72. 
Day rules, 118. 
Death of parties, its effect upon a suit, 262. Before verdict or 

judgment by default, 263. After verdict and before finaljudg- 

ment, 263. Between interlocutory and final judgment, 264. 

After final judgment, 264. After a writ of error, 264. How 

far a revocation of a warrant of attorney, 14. 
Death of parties, in what cases it determines an arbitrator's autho- 
rity, 289. 
Death of defendant, how far a discharge of his bail, 264. 
Debt, costs in, 248. 
Debt on bond, writ of enquiry in, 27. Suggestion of breaches in, 

257. Scire Judas upon a judgment in, 84. 
Declaration in ejectment, 43, 57. In replevin, 67. Upon ff scire 

faciasj 89. 
Declaration in actions by executors, 130. In actions against peers 

or members of parliament, 94. In actions against justices of 

peace, officers of the excise and customs, &c 151* 
Declaration, after outlawry, 1 63. 
Declaration, where amendable or aided, 235. 45. 
Default, judgment by, 8. See ** Judgment by Default,^* 
Demand of declaration in replevin, 68. Of avowry in replevin, 70. 

Of plea m scire facias, 90. 
Demand of perusal and copy of a warrant, 151. 
Demurrer, proceedings upon, 32. Demurrer and joinder, 38. 

Demurrer book, 32. Argument, 35. Judgment, 36. Costs, 

252. 
Demurrer in replevin, 71. 
Demurrer, where amendably 240. 
Devisee, action against, 138. 
Dilatory plea, affidavit to verify, 2. 
Discontinuance, what, &c. 207. Rule to discontinue^ 208. How 

obtained, 208. When discharged, 209. New action^ 209* 
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Distress for rent, 60. How made, eOi ReMOVd of a« ^bo^ €1, 
Appraisement and s^e, 61. 

Dithin^at, u^n in abcedai ad curiam^ 67. 

Distringas, to compel an appearance in replevin^ 67. 

Distringas in actions hj originid agaitfift peers and m^raitieti of par- 
liament, 93. The Uke in actioij^ by WR. agaitiA members ,ef 
parliament, 96. 

Double and treble costs, 255. Suggestion for tbeitt,' #hefcf nece»> 
sary. 261. 

Double plea or avowry Ih replevH 70^ 71. 

Double pleading, costs upon,' 252. 

E. 

Ejectment, 42. 

J. pivceedings in (^ttmeiit, m ot^i^iaty eaieif 49. De- 
claration, 43. Judgment against the casual ejector, 45. 
Appearance and plea by tenant, 46. Appearance imd 
plea by landlord, 49. Issiie, 50. Trials &e. 50. GoSti, 
51, 52. 254. Judgment, 52. Error, 53^ Execution, 53. 

2. Proceedingi ifi ^ctm&rtt, npona vacant possaHofi^ 55. 

Entry, lease; ouster, Ac. 55. Judgment, 55. 

3. Proceedings ih ^ctmentjht nonpayment tfrent, 56. 

Where there is a sufficient distress npon the premises, 56. 

Where there is not sufficient distress upon the premises, 

,57. Declaration, 57. Judgment against the ca^difl 

ejector, 58. Appearance, &c. 56. Tender of rent, 

Inll in equity, &c. 5d; 

Enquiry, writ of, 19—30. See " fFHi ofEfiqiuTy." 

Entry opon lands, in what cases necessaryj and Wheti ib be mude^ 
42. 55. 

Entry of process oil tbfe roll, to sftVe the slatdt^ df littritifioBSi 15^. 
The process, 156. Entry of continuaiices, 157. 

Entry of suggestions upon the roll, 256. See ^ Siiggeaiom^ 

Error, upon judgment in gectment, ^3. 

Error, upon judgment ih sdrejbcias, 90. 

Error, costs in, 252. 

Error, writ of, &c ^here amendable^ 245. 

Evidence, upon executing a writ of enquiry^ ^5. 

Excise officers. See ** (MstofM.'* 

Execotldn, id actions against attorn!^ 109L In actiods ligaidtft 
bankhipitS; 141. In Actions against e^tecntdrs or administra- 
tors, 134. In actions against an heir on the bond of his an- 
cestor, 138. In actions against prisoned, 113. 117. 

Execution in gectment, 53. Replevin; iS, Sth^e facias, 91. 

Execution, upon a judgment of nonpros. 267. Upon judgment oh 
a warrant of attorney, 18. 

fi^dcutlon, writ of, wfiijtd afiteddable, ^4^. 

Estecntbri 6r admHiistftttors; aetidtii By Itiid agansl^ ISO^ ISl . 
1. Actions by executors or administrators^ ISO. Ltmitatioa 
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of action, 130. Process^ &c. 130i Beclarationi &c. 
130. Costs, 130. 
2. Actions against executors or ^dininistratorSi 131. Pn>^ 
cess^&c. 131. Plea, &c. 131. Judgment, 1$2. Costs, 
134. Execution, 134. 
ExigiJhdaSi writ of, 159* 



Feigned issues, costs upon, 253. 

Feme covert, warrant of attorney by, 1 5* See ** Baron and Fernet* 

Fieri Judas de bonis ecclesitaticis^ 163. 

Forfeiture, ^ectment for, 5S, 

G. 

Qaoler, remedy for the misconduct of, 119. 
Guardian, how appointed for an infant pldntifiT or defendant, 143. 
145« 

H. 

Habeas corpus cum causA, 167. 170. 114. 

Habeas corpus ad respondendum, I6d. 116* 

Habeas corpus ad satisfaciendunh 169. 114. 

Heir, actions against, on the bond of his ancestor, 136. Process, 

&c. 136. Plea, &c. 136. Judgment, 137. Execution, 138. 
Hue and cry, actions against hundredors on the statutes of, 98. 
Hundredors, actions against, 98. On the statutes of hue and cry, 

98.'' On the riot act, 102. On the black act, 102. On other 

statutes, 103. 
Husband and wife. See " Baron and Feme" 

I. 

• 

Idiots, actions by and against, 149. 
Ita&ilt, actions by and against, 143. 

1. Actions by Infants ^ 143. Process, 143. Appointment 

of prochein amy of guardian, 143. Declaration, &c. 
144. Costs, 144. 

2. Actions against infants, 145. Process, &c. 145. Ap- 

pearance, &c 145. Costs, 146. Execution, &c. 146. 

Infant, warrant of attorney by» 15. 

Inquest See ** Writ of Enquiry** 

InqUeit upon special capias uUagcdum, 162. 

Insolvent debtors, how discharged, 123. Under stat 48 G, 3. 
c. 123. § 1, 123. Under the lords' act, 123. Under tfa^ 
ootnpulsive clause* 137. Subsequent proceedings against theoft 
128. 

Inspection of corporation books, &c 1 97. 

Jnterrogatoiies upon an attachiaexitt 300* 
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lotemogalories for the examination of an inaoWent under the Lords' 

act, 126. 
Irregularity, setting aside proceedings for, 201. 
Issue, in ejectment, 50. In replevin, 71. In scire Jaeiat, 90. 
Issue, where amendable, 840. 



J. 

Jeofails, statutes of, 233. 

Judgment by default, what, and in what cases, 8. How signed, 9. 
In what cases set aside, 1 1 . Costs, 25 1 . 

Judgment, upon cogmvk, 5. Upon a warrant of attorneys 1 7. 15. 

Judgment, after writ of enquiry executed, 26. 

Judgment upon plea in abatement, or to the jurisdiction, 3. 

Judgment on demurrer, 36. Upon ntU tiel record, 39. 

Judgment in ejectment, 52. Against the casual ejector, 45. 55. 
58. 

Judgment in replerin, 73. By default, 70. Upon demurrer, 7 1 • 

Judgment upon scire facias^ 90. 

Judgment in actions against bankrupts, 140. In actions against 
executors or administrators, 132, 133. In actions against 
heirs on the bonds of their ancestors, 137. 136. 

Judgment as in case of a nonsuit, 214. In what cases, 214. 
When and how obtained, 214. 

Judgment nan obstante veredicto, 229. 

Judgment, where amendable, 243. 

Judgment, arrest of, 247. 

Judgment, how entered, after an award, ^05. 

Judgment upon an attachment, 301. 

Jurat of an affidavit, 281. 

Jurisdiction, proceedings upon plea to the, 1 . The plea, 1 . Re- 
plication, &c. 3. Judgment, &c. 3. Costs, 253. Subse- 
quent proceedings, 4. 

Jury process, where amendable, 241. 

Justices of peace, constables, 6ic. actions against, 150. Limita- 
tion of actiun, 150. Notice of action, 150. Declaration* 
151. Plea, &c. 15U Costs, 152. 



Landlord, appearance by, in ejectment, 49. 

Latitat, where amendable, 235. 

Leave of the court, to sue a prisoner in custody for a criminal 

matter, 110. 115. 
/.ewiri /flcioj, upon outlawry, 162. . 
Limitation of action in ejectment, 43. . In actions against justices 

of peace, officers of customs and excise, &c. 150. In actions 

by executors, 130. . 
Lunatics, actions by and against, 149. • . 
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M. 

Marritfge of a feme sole, party, in what cases it determines an 

arbitrator*8 authority, 289. 
Marriage of feme plainlin or defendant, its effect upon a suit, 265.. 
.. 82. In what cases a revocation of a warrant of attorney, 14. 
Members of parliament, peers and peeresses, actions against, 92. 

1. Proceedings byoriginalf summotis and distringas t 92. On- 

ginal writ, 93. Process, 93. Appearance, 94. De- 
claration, &c. 94* 

2. Proceedings by bill and summons, 95. Bill, 95. Summons, 

$5. DistringaSt &c, 9(>. 

3. Proceedings against members oC parliament subject to the 

bankrupt laws, 96. 

Mesne profits, action for, 59. For what, the action lies, 59. Pro- 
ceedings in it, 59. Damages, 59. Costs, 59. 

Money, payment of, into court, 181. See ** Payment of Money 
into Court.*' 

Motions and rules, 206. 

N. 

Newtrial, 222. In what cases, 222. How obtained, 227. Costs, 
228. The new trial, 229. 

Niti prius record, where amendable, 24 1 . 

NoUe prosequi, 218. 140. 243. .To the whole declaration, 218. 
To some of several counts, 219. To part of a count, 219.' 
As to some of several defendants, 219. How entered, 220. 
Costs, 220. 

Nonpros, judgment of, 204. For not declaring, 204 ; in replevin, 
68, 69. For not replying, &c. 205 ; in ejectment, 51. For 
want of a plea in bar, in replevin, 70. For not entering the 
issue, 205. In error, 206. How signed, 20t>. Costs, 207. 
251. Execution, 207. Proceedings after it, 207. 

Nonsuit, in ejectment, 51. In replevin, 72. 

Nonsuit, after payment of money into court, 185. 

Nonsuit, costs upon, 251. 

Notice of action, 150. 

Notice of enquiry, 23. By continuance, 25. Countermand of, 25. 

Notice of motion, 267. 

Notice to quit, in what cases necessary, 43, 

Notice of set off, where amendable, 2&9. 

Notice of trial to prisoners, 113. 

Nul liel record, proceedings upon, 38. 

1 . Mlien a record of' the same court is pleaded, 38. Issue, 

&c. 38. Trial, 39. 

2. When a record of another court is pleaded, 4 1 . Issue, 4 1 . 

Certiorari, 4 1 . Trial, &c. 4 1 . 

O. 
Officers of excise and customs, actiooa Bg^JDist, 150. 
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Orders, apon tumniODS, 378. Stt '* Sumauns/K 
Original writ, in actions agunst peers and members of parlia- 
ment, 93. 
Original writ, where amendable, 254. 
Ouuawry, 15B. 

1. Outlawry upon tnesne procea, 158. What, and in what 

cases, 158. Writ and process^ 158. Exigi Judai and 
^rit of proclamations, 159. Apfieantnce, &c 1 60. Cb- 
piat utlagatwn, &c. 1 61 . Speoal ee^^ tUk^tum^ 163. 
Declaration after outlawry, 163. 

2. Outlawry upon finai process, 16^, 

3. Reversal of autlawrvt 164. Upon motion, 164. By writ 

of error, 166. Costs, 166. 
Oyer of deeds, &c. 1 94. In what cases, 194. When, by whom, 
and how demandable, 194. When and how granted, 195. 
Refosal of oyer, 195. Proceeding* after oyer, 195. 

P. 

Particulars of demand, 197. In what cases, 197. 48. How ob- 
tained, 198. Its effect upon the. evidence at the trial, 199. 
When amendable, 238. 

Paupers, actions by, 154. Who admitted to sue m form^ pou- 
peris, 154. Huw admitted, 154. Effect of admisdcm, 155. 

Payment of money into court. 181. In what cases, 181. When 
and how paid in, 1 83. Effect of it, 1 83. Proceeding^ after 
it, 184. Costi, 184, 185. 

Payment of money into court, upon a plea of tendef, 185. 

Peer, action against, 93. See " Members of ParBamenW 

Penal actions, compounding, 300. See *' Compounding p&tial ac- 

Petition to the lords of the treasury, npon il special capiat vXlaga* 
lum, 163. 

Plaint in replevin, 65. How removed, ^6* 

Plea, in ejectment, 46. 58. In scire ficiasy 90, 

Plea, in actions against bankrupts, 140. In actions against exe* 
cutors, 131. In actions against an heir on the bond of his 
ancestor, 136. In actions Agahist justices of peace, officers 
of customs and excise, &c. 151. In actions a^nst prisisners, 
112. 116. 

Plea, where amendable or aided, 338. 

Plea in abatement, or to tiie jurisdiction, 1. 

Plea jmtf darrein continuance, in ejectment^ 51. In actions against 
executors, 133. 

Plea in bar, in replevm, 70. 

Pleading, order of, 4. 

Piene admutktravit, plea of, 131, 133. 7. 

Pme, writ of, in replevm, 66, In other actions, 169»\ 

Pme per vadios, 67. 

Pound, overt and oovwf, 61, 
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Poifndage, upon eKecnting a writ of possesiion, 54. 
Prisoner^ actions against. 

1 . Actions ngainst prismiefs in the cHstodif of the manktU, 1 10. 
Tfa« billr £kc. U 1 . Plea, 1 1 9. trial, &c. 1 1 3. £xff- 
cution, 113. 

9. Actims against prisoners in ike custody cf the sheriffi \ 1 4». 
Process* 115. The bill, &€. 115. Plea, &e. lie. 
Trial, &c. 1 1 6. Execution, 1 1 7. 
Prisoner, warrant of attorney given by, 1 3. 
Prisoner, how discharged under- the insolvent acts, 133. Under 

Stat 48 G. 3. c. 123. $ I » 123. Under the Lords* act, 123. 

Under the compulsive clause^ 127. Subsequent proceedings 

against insolvents, 128. 
Prisoner, how discharged hj supersedeas, 1 19 — 121, See ** Stii- 

penedeasJ* How discharged by other meani, 129. 
Privilege of attomies and officers, to sue by attachment of privi- 
lege, 105. To be sued by bill, 107. 
Pfonetdendo, writ of, a^er the removal of a cause froitt an inferior 

courts 172i 171. The like, in replevin, 67. 
Prbcess, in actions against bankrupts or their assignees, 140. In 

actions by or. agunst executors, 1 30^ 131. In actions against 

an heir on the bond of his ancMtor, 136. In actions against 

peers and members of parliament, 93; In actions against 

prisoners in the custody of the sheriff^ 115: 
Process to outlawry, 158. 
Process, where amendable* 234. 
Process, entry of* upon the roll, to save the statute of limitations, 

156. 
Prochmn amy, how appointed to due fo^ an infant plaidtiff, 143. 
Proclattatbns, ^rit of, 159. 
Prbviso, trial h^, 212. See *< Trial h% Proviso,*' 
Patting off the triai^ 210. In what oases> 210. Application, 211. 

R. 

Recognizance of bail, where amendable, 235. 

Record, trial by, 39. See *« Ntd Tiel Record,*' 

Recordari facias loquelam, 66. 1 69. 

Reference to the master, to compute principal and interest on a 

bill of exchangcj &c. 30.- 20.- 
Rtmittitnr dawna, entry of* 22 1 . 243> 244. In what eates* 22 f. 
Removal of causes from inferior oourti, 1 69. By habegt corpus, 

and in what cases, 170. How obeyed, 170. Bail, 171. 

Procedendo, 172. Procie<iditi^ aiV<!r removal, 173. 
Rienioval of prisoners itito the cuirtody of the marshal^, 1 67. BV 

hab&ii corpus ctun/i emoA^ 1 67* Habeak corpas dd respondA^ 

dum, 168. Habeas corptu ad satisfaciendufhi^ 169. 
Repkgiari facias, writ 6f, 63. 
R^Vtfr* 6% How obcaihed^ 63; Pl8iiit» 65* Plaint^ how r^ 

moved, 66* Appearance and declaratioay 67. Avowi^, 70. 
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Plea in bar, 'ZO. Issue, 71. Demarrer, 7K Trial, 71. Non- 
suit, 79. Judgment, 73. Costs, 73. 264. ExecutioD, 73. 
Pruceedings, when stayed, 75. 

Replevin bond, 64. How assigned and sued upon, 64. In what 
cases forfeit^, 65. 69. 70. 

Replication to plea in abatement, or to the jurisdiction, 3. 

Replication, &c. where amendable or aided, 238. 

Resummons, after claim of conusance, 1 75. 

Retraxit, 220. 

Reversal of outlawry, 164. Upon motion, 164. By writ of error, 
166. Costs, 166. 

Riens per discent, plea of, by heir, 1 36. 

Riot act, actions against hundredors on, 102. 

Rule to return the recardari, &c. in replevin, 67. 

Rule to exhibit interrogatories, 300. That the interrogatories and 
examination be referred to the roaster, 301. 

Rules, 266, 

1 . Rules granted upon motion by counsel, 266. Where the 

motion paper requires only the signature of counsel, 269. 
Where the motion must be made in court, but it is suf- 
ficient if counsel give the motion paper to the clerk of 
the rules, 270. Where the motion is made in cour^ 
but the grounds of it not particularized, 271. Where 
the motion is made in court, and the grounds of it par- 
ticularized, 272. 

2. Rules granted without motion by connul, 274. Rules ob- 

tained upon a judge's Jiat, 274. Rules obtained from 
the clerk rf the rules, upon the master's allowance, 274. 
Roles obtained from the clerk of the rules, upon a pnecipe, 
274. Side-bar rules, 275. Rules obtained from the mas- 
ter, 273. Rule obtained from the clerk of the papers, 
276. Rules obtained from the clerk of the errors, 276. 
Rule obtained from the filacer, 276. 

Rules, where amendable, 246. 

Rules of the King's Bench prison, 117. 

S. 

Scire faciast what, 76. 

Scire facias to revive a judgment after a year and day, 76 — 78. 

Scire facias upon the death of parties, 78. Death between verdict 

and judgment, 78 ; between interlocutory and final judgment, 

79 ; after final ju(%mcnt and before execution, 79. Death of 

one of several plaintiffs or defendants, 8 1 . 
Scire facias upon the marriage of a feme plaintiff or defendant, 88. 
Scire facias in case of bankruptcy or insolvency of pluntiff, 83« or 

defendant, 83. 
Scire facias on a judgment in debt on bond, 84. 
-Scire facias op a judgment quando, &c. against an executor or 
' heir, 85. . . 
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Scire facias ad audiendum errores, 86. 

Scire Jacias against bail, 85. 

Scire facias, to certify the sealing of a bill of exceptions, 86. 

Scire facias against heir and terretenants, 81. 

Scire facias, to repeal letters patent, 86. * 

Scire facias qiiare eiecutionem non, 86. 

Scire facias quare restitutionem nony after error, 85. 

Scire facias ad rehabendam {err amy 85. 

Scire facias against pledges in replevin, 74. 85. 

Scire facias against the sheriff, in replevin, 74. 85. 

Scire facias against the sheriff, after a levy under aji.fa. 86. 

Scire facias, how directed, 87. How returnable, 87. How tested, 

87. Out of what court to be sued, 88. Leave of the court, 
where necessary, before it is sued out, 88. How sued out, 

88. Proceedings on it, 88. Appearance, 89. Declaration, 

89. Plea, 90. Issue, 90. Trial, 90. Krror, 90. Costs, 90. 
254. Execution, 9 1 . Second scire facias, 9 1 . 

Scire facias, where amendable, 244. 

Scire^eri enquiry, 135. 

Second deliverance, writ of, 68. 73. 

Security for costs, 192. In what cases, 192. How obtained, 193. 

Sequestrari facias, 153. 

Service of declaration in ejectment, '1 3. 

Setting aside proceedings tor irregularity, 201. How, 201. In 
what cases, 202. . 

Special verdict, where amendable, 242. 

Statutes, costs in actions upon, 250. 248. 
.Statutes of jeofails, 233. 

Staying proceedings, 1 86. Upon payment of debt and costs, 186. 
In second actions for the same cause, 189. In trifling actions, 
190. In actions pending error, 190. In other causes,- 191. 

Staying proceedings in ejectment, 49. 188, 189. In actions iur 
mesne profits, 59. In replevin, 75. 188. 

Striking out counts), &c. 1 78. 

Submission to arbitration, 284. 

Suggestions, entry of, upon the roll, 256. As to the awarding of 
the venire, 256. Of breaches in debt ou bond, 257. Ot the 
death of parties, 258. For costs, 259. 

Summons and orders, 276. Summons, 276. Proceedings thereon, 
275. Order, 278. 

Summons upon an original against peers or members of parlia- 
ment, 93. The like, in actions by bill against members of 
parliament, 95. 

Supersedeas, 1 1 9^ 1 2 1 . For not declaring, 119. For delivering 
a copy of the bill, before the bill is filed, 1 1 9. For not pro- 
ceeding to trial or final judgment, 120. For not charging 
the defendant in execution, 120. Supersedeas,hovr sued out, 
aT)d proceedings upon it, 121. Effect of discharge by super- 
sedeas, 122 

Supersedeas, aftex a reversal of outlawry, 166. 
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T. 

Tender, paymeot of money into court upon a plea of, 185. 

Tender of rent, &c. in ejectment, 58. 

Title of an affidavit, 280, 

Treble coilsi 255. Suggestion for, inhere necessary^ 261. 

Trespass, costs in, 249, 250. 

Trial, in ejectment, 50. In replevin, 91. In icire facias, 90. In 

actions against prisoners, 112, 116. 
Trial, upon nuL tiel record pleaded, 39. 
Trial by proviso, 212. In what cases, 212. - After a new trial 

granted, 229. How, 212. 
Trial, putting off, 210. See ** Putting off the TriaL" 



V. 

Venditiom exponas, upon oudawiy, 162. 

Ventre de novo, 229. 

Venue, change of, 175. In actions against attomies and officers, 

1 09. See " Change tf Venue," 
Verdict, in ejectment, 51. In replevin, 72. In actions against 

executors, 132. 
Verdict, wjiere amendable or uded, 242. 
Verdict taken subject to an award, 283. 



W. 

Wales» suggestions for costs in actions arising in> tried elsewhere, 

S61. 
Warrant of attorney, 12. How executed, 12. How hi te- 
vocable, 13. When ordered to be given up, 14. Judg- 
ment, when to be signed, 15 ; how signed, 17. Execution, 18. 
Warrant upon an attachment, 299. 
Writ of copiof in withernam^ 63. 69. 74. 
Writ of enquiry, 1 9. What, 1 9. 

1. In ordinary cases, 19. In what cases necessary, 19. How 
9ued out, 22. Before whom to he executed, 22. No- 
tice of executing it, 23. How executed, 25. How re- 
turned , 26. Final j udgment, 26. 
^. In debt an bond, 27. In what cases necessary, 27* Pfx>- 
ceedings after judgment by default, 28. Proceedings 
after judgment upon a demurrer, 29. Proceedings upon 
issue joined, 29. Scire facias, 30. 
3. Reference to the master, 30. 
Writ of enquiry, after error in ejectment, 53. After judgment 
on demurrer in replevin, 7 1 . After nonpros* in replevin, 69, 
70. After nonsuit in replevin, 72. 
Writ of enquiry, where amendable or aided, 240. 



Indes, 319 

Writ of exigifaeiat, 159. 

Writ of posaeukm in ejectment, 46. 53. How executed, 54. 

Writ de proprietate prAoHdaf 63. 

Writ of rq>legiari facias, 63. 

Writ de retomo habendo, 74. 

Writ of second deliverance, 68. 73. 

Writs. See the name$ of the several writs in other parts of the Index . 



TH£ END. 
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